DUCIivR 56-1 SUMMARY JUDGMENT: MOTIONS AND SUPPORTING
MEMORANDA

Reporter’s Note: Extensive modifications have been made to the format of memoranda in
support of or in opposition to motions for motions for summary judgment. The
amendment also incorporates the requirement that the motion and memorandum in
support be filed as a single document. Additional clarification is made in the rule about
the appropriate procedure for objecting to evidence presented in summary judgment
briefing.

Approved by the Committee on July 10, 2012.
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(b)




Motion; Elements and Undisputed Material Facts; and Background Facts.

A motion for summary judgment must include the following sections:
(1) An introduction summarizing why summary judgment should be granted;

(i1) A section entitled "Statement of Elements and Undisputed Material Facts" that
contains the following:

a. Each legal element required to prevail on the motion;

b. Citation to legal authority supporting each stated element (without
argument); '

C. Under each element, a concise statement of the material facts necessary to

meet that element as to which the moving party contends no genuine issue
exists. Only those facts that entitle the moving party to judgment as a
matter of law should be included in this section. Each asserted fact must
be presented in an individually numbered paragraph that cites with
particularity the evidence in the record supporting each factual assertion
(e.g., deposition transcript, affidavit, declaration, and other documents).

(iii)  An argument section explaining why under the applicable legal principles the
asserted undisputed facts entitle the party to summary judgment.

The motion may, but need not, include a separate background section that contains a concise
statement of facts, whether disputed or not, for the limited purpose of providing background and
context for the case, dispute, and motion. This section may follow the introduction and may, but
need not, cite to evidentiary support. The motion may also include a concise conclusion
explaining the relief requested.

(¢) Memorandum in Opposition; Response to Elements and Facts; and Background Facts.

A memorandum in opposition to a motion for summary judgment must include the following
sections:

(1) An introduction summarizing why summary judgment should be denied;

(11) A section entitled "Response to Statement of Elements and Undisputed Material
Facts" that contains the following:

'ADVISORY COMMITTEE NOTE: The purpose of the Statement of Elements and Undisputed Material
Facts and the corresponding section in the memorandum in opposition to a motion for summary judgment is to distill
the relevant legal issues and material facts for the court while reserving arguments for the respective argument
sections of the motion and opposition memorandum.



a. A concise response to each legal element stated by the moving party. If
the non-moving party agrees with a stated element, state "agreed" for that
element. If the party disagrees with a stated element, state what the party
believes is the correct element and provide citation to legal authority
supporting the party's contention (without argument). If the non-moving
party agrees that any stated element has been met, so state.

b. A response to each stated material fact. Under each element that a party
disputes as having been met, restate each numbered paragraph from the
statement of material facts provided in support of that element in the
motion. Ifa fact is undisputed, so state. If a fact is disputed, so state and
concisely describe and cite with particularity the evidence on which the
non-moving party relies to dispute that fact (without legal argument).

c. A statement of any additional material facts, if applicable. If additional
material facts are relevant to show that an element has not been met or that
there is a genuine issue for trial, state each such fact separately in an
individually numbered paragraph that cites with particularity the evidence
in the record supporting each factual assertion (e.g., deposition transcript,
affidavit, declaration, and other documents).

d. A statement of additional elements and material facts, if applicable. If
there are additional legal elements not stated by the moving party that the
non-moving party contends preclude summary judgment, state each such
element along with citation to legal authority that supports the element
(without argument) and any additional material facts that create a genuine
issue for trial on these elements. Each additional asserted fact must be
presented in an individually numbered paragraph that cites with
particularity the evidence in the record supporting each factual assertion
(e.g., deposition transcript, affidavit, declaration, and other documents).

(ii1)  An argument section explaining why, under the applicable legal principles,
summary judgment should be denied.

The opposition may, but need not, include a separate background section that contains a concise
statement of facts, whether disputed or not, for the limited purpose of providing background and
context for the case, dispute, and motion. This section may follow the introduction and may, but
need not, cite to evidentiary support. The memorandum may also provide a concise conclusion.

For the purpose of summary judgment, all material facts of record meeting the requirements of

Fed. R. Civ. P. 56 that are set forth with particularity in the movant's statement of material facts
will be deemed admitted unless specifically controverted by the statement of the opposing party
identifying and citing to material facts of record meeting the requirements of Fed. R. Civ. P. 56.

2 ADVISORY COMMITTEE NOTE: Parties who wish to raise evidentiary objections may do so
pursuant to DUCivR 7-1(b)(1)(B) and Fed. R. Civ. P. 56(c)(2).



(d) Reply

The moving party may file a reply memorandum consistent with DUCivR 7-1. In the reply, a
moving party may only cite additional evidence not previously cited in the opening memorandum
to rebut a claim that a material fact is in dispute. Otherwise, no additional evidence may be cited
in the reply memorandum, and if cited, the court will disregard it.

D (e) Citations of Supplemental Authority.

When pertinent and significant authorities come to the attention of a party after the party's
memorandum in support of or in opposition to a summary judgment motion has been filed, or
after oral argument but before decision, a party may promptly file a notice with the court and
serve a copy on all counsel, setting forth the citations. There must be a reference either to the
page of the memorandum or to a point argued orally to which the citations pertain, but the notice
must state, without argument, the reasons for the supplemental citations. Any response must be
made, filed promptly, and be similarly limited.

te) () Supporting Exhibits to Memoranda.

courtand-servedomtheotherpartres: All evidence offered in support of or opposition to motions
for summary judgment must be submitted in a separately filed appendix with a cover page index.
The index must list each exhibit by number, include a description or title and, if the exhibit is a
document, provide the source of the document. A responding party may object as provided in
Fed. R. Civ. P. 56(c)(2). Upon the failure of any responding party to object, the court may
assume for purposes of summary judgment only that the evidence proffered would be admissible
at trial.

B (g) Failure to Respond.

Failure to respond timely to a motion for summary judgment may result in the court's granting
the motion without further notice.

See DUCIvVR 7-1 for guidelines regarding motions and memoranda in general, and DUCivR 7-2
for guidelines on citing unpublished decisions.





