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Pursuant to DUCivR 7-1(¢e), Defendant/Counterclaim-Plaintiff International Business
Machines Corporation (“IBM”) respectfully submits this Ex Parte Motion for Leave to File
Overlength Memorandum, submitted in support of its Motion for Partial Summary Judgment on
Breach of Contract Claims, consisting of approximately thirty pages of argument, exclusive of
face sheet, table of contents, table of authorities, statement of facts, declarations and exhibits.

In its Memorandum in Support of Motion for Partial Summary Judgment on Breach of
Contract Claims, IBM demonstrates that Plaintiff/Counterclaim Defendant The SCO Group,
Inc.’s (“SCO”) First, Second, Third, and Fourth Causes of Action fail as a matter of law for at
least two independent reasons.

First, IBM’s Motion for Partial Summary Judgment demonstrates that the AT&T
agreements upon which SCO’s claims are based do not preclude IBM from using and disclosing
source code that is written by IBM and does not include UNIX System V code (referred to herein

as “homegrown” code):

1. The plain and unambiguous language of the agreements imposes no
restrictions on the use or disclosure of source code that does not contain
UNIX System V code.

2. The individuals who executed the licenses and were involved in their

negotiation, on behalf of both AT&T and IBM, have offered unequivocal
testimony that the agreements were not intended and should not be
understood to preclude IBM’s use and disclosure of homegrown code and
contemporaneous documents reflect this interpretation of the licenses.

3. Interpreting the licenses to prohibit the disclosure of homegrown code
would be patently unreasonable.
In support of its Motion for Partial Summary Judgment, IBM submits some ten
declarations from the individuals who executed and negotiated the agreements on behalf of
AT&T and IBM, each of whom unequivocally agree that the agreements were not intended and

should not be understood to preclude IBM’s use and disclosure of homegrown code.




Second, IBM’s Motion for Partial Summary Judgment also demonstrates that even if the
AT&T agreements could be read to preclude the disclosure of homegrown code, any breach
based upon such a reading has been waived by Novell, Inc. (“Novell”) on behalf of SCO, and by
SCO itself:

1. Novell, which at one time owned all rights in the AT&T agreements at
issue, retained the right, among other things, to waive alleged breaches of
the agreements, and Novell has exercised that right to effect a waiver of
the alleged breaches in this case.

2, SCO itself sold or otherwise made available to its customers and the
public the code it claims IBM should not have revealed. By its own
conduct, therefore, SCO has waived any right to claim that IBM acted
improperly by contributing its code to Linux.

In order to fully address these important issues in its memorandum, IBM required
approximately five additional pages of argument beyond the twenty-five pages allotted by
DUCIvR 56. Accordingly, IBM respectfully requests that it be granted leave to file a
Memorandum in Support of Motion for Partial Summary Judgment on Breach of Contract
Claims consisting of thirty pages of argument.
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