






















United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.





Robert L. Janicki, #5493

Lance H. Locke, #9440

STRONG & HANNI

Attorneys for Defendants

3 Triad Center, Suite 500

Salt Lake City, Utah 84180

Telephone:  (801) 532-7080

Facsimile:  (801) 323-2090

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

 DONALD R. FORD and TASHA M. FORD,

     Plaintiffs,

vs.

ONTECH DELAWARE, INC., ONTECH

OPERATIONS, INC., and WAL-MART

STORES, INC.,

 

     Defendants.

ORDER ON STIPULATED MOTION

FOR MUTUAL EXTENSION OF TIME

FOR PLAINTIFF AND DEFENDANTS

TO RESPOND TO WRITTEN

DISCOVERY REQUESTS 

Civil No.: 2:08-cv-547

Magistrate Judge:  Dale A. Kimball

The Court, having received the parties’ stipulated motion for a mutual extension of time

to respond or object to the written discovery requests which have been served in this action,

hereby Orders:

1. The stipulated motion is hereby granted;

2. Plaintiff Donald Ford has until February 6, 2009, to respond or otherwise object

to Defendants’ First Set of Interrogatories and Request for Production of

Documents; and
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3. Defendants OnTech Delaware, Inc., and OnTech Operations, Inc., have until

February 6, 2009, to respond or otherwise object to Plaintiff’s First Set of

Interrogatories, Request for Production of Documents, and Requests for

Admissions. 

DATED this 12   day of January, 2009.th

BY THE COURT:

 

_____________________________________

Dale A. Kimball

District Court Judge





























IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

ROBERT BONTEMPO           

    

(Amended) 

SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:08cv00750

      vs.  District Judge Ted Stewart

BYDEX MANAGEMENT, LLC, a

Utah Limited Liability Company, and

BASIC RESEARCH, LLC, a Utah

Limited Liability Company

                                Defendants.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel (docket #9).  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a showing

of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 1/14/09, 2009, at 10:30 a.m. is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 12/18/08

and 1/6/09

b. Has Attorney Planning Meeting Form been submitted? 1/7/09

c. Was 26(a)(1) initial disclosure completed? 1/15/09

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10



b. Maximum Number of Depositions by Defendant(s) 10 

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 50 

e. Maximum requests for admissions by any Party to any Party 25 

f. Maximum requests for production by any Party to any Party

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 3/15/09

b. Last Day to File  Motion to Add Parties 3/15/09

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff - 30 days after Court's decision on

Summary Judgment, and if none filed, then

by:

12/15/09

b. Defendant - 60 days after Court's decision on

Summary Judgment, and if none filed, then

by:

1/15/10

c. Counter reports - 90 days after Court's

decision on Summary Judgment, and if none

filed, then by:

2/15/10

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 9/15/09

           Expert discovery - 30 days of when rebuttal

reports are provided under Rule 26(a)(2), or if

no decision on Summary Judgment, then by:

3/1/10

b. Final date for supplementation of disclosures and discovery

under Rule 26 (e) - periodically, or as new or supplemental

information becomes available, and no later than:

4/15/10

c.          Deadline for filing dispositive or potentially dispositive  

             motions 10/30/09



6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

BASED ON THE PARTIES' STIPULATION, THE COURT

WILL ENTER A DUCiv-R 16 ORDER OF REFERENCE FOR

SETTLEMENT CONFERENCE WITHIN THIRTY (30) DAYS

OF A RULING ON ANY DISPOSITIVE MOTION OR, IF NONE

FILED, THEN ON OR BEFORE 11/15/09.  THE PARTIES

SHOULD SUBMIT A PROPOSED ORDER AT THE

APPROPRIATE TIME.

a. Referral to Court-Annexed Mediation NO

b. Referral to Court-Annexed Arbitration NO

c. Evaluate case for Settlement/ADR on 9/30/09

d. Settlement probability: Unknown

7. TRIAL AND PREPARATION FOR TRIAL: 

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 05/07/10

Defendant 05/21/10

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

DATE

c. Special Attorney Conference  on or before5 06/04/10

d. Settlement Conference  on or before 06/04/106

e. Final Pretrial Conference 2:30 p.m. 06/23/10

f.      Trial Length Time Date

i.  Bench Trial # days

ii.  Jury Trial Three days 8:30 a.m. 07/07/10

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2009\Bontempo v. Bydex Management et al 208cv750TS  0112 tb.wpd

9. ALL DEADLINES MAY BE MET BY FILING ON OR BEFORE 11:59 P.M.

OF THE DAY OF THE DEADLINE USING THE CM/ECF ELECTRONIC

FILING SYSTEM.

Dated this 12th day of January, 2009.

BY THE COURT:

______________________________

  David Nuffer                           

          U.S. Magistrate Judge
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Randall B. Bateman (USB 6482)

Perry S. Clegg (USB 7831)

Benjamin J. Holt (USB 12120)

BATEMAN IP LAW GROUP

8 East Broadway, Suite 550

Salt Lake City, Utah 84111

Tel:  (801) 533-0320/Fax: (801) 533-0323

Emails: mail@batemanip.com, rbb@batemanip.com, psc@batemanip.com

Attorney for Plaintiff, Framed Wall Art, LLC.

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

)

FRAMED WALL ART, LLC, )  ORDER RE  

an Arizona company, )  MOTION TO CERTIFY FOR

)  INTERLOCUTORY APPEAL RE

Plaintiff, )  DENIAL OF MOTION FOR 

)  PRELIMINARY INJUNCTION

vs. )  

)  

PME HOLDINGS, LLC, a Utah company )

PAUL EWING, an individual, and )

MELANIE EWING, an individual, ) Case No. 2:08cv00781

)

Defendants. ) Judge Dale A. Kimball

)

ORDER

THE COURT, having considered Plaintiff’s Motion To Certify For Interlocutory

Appeal Re Denial Of Motion For Preliminary Injunction, its Memorandum in Support

thereof, and finding good cause, therefore:

IT IS HEREBY ORDERED that the Plaintiff’s Motion is granted.  Plaintiff may

appeal the Court’s denial of Plaintiff’s Motion for Preliminary Injunction and the issues

thereto pursuant to 28 U.S.C. § 1292(a).  
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IT IS SO ORDERED

DATED: __January 12, 2009.

___________________________

Judge Dale A. Kimball

United States District Court



 

398576v.1 

 

JOHN P. ASHTON (0134) 

jashton@vancott.com 

SAM MEZIANI (9821) 

smeziani@vancott.com 

CHANDLER P. THOMPSON (11374) 

cthompson@vancott.com 

VAN COTT, BAGLEY, CORNWALL & MCCARTHY 

36 South State Street, Suite 1900 

Salt Lake City, Utah  84111 

Telephone: (801) 532-3333 

Facsimile: (801) 534-0058 

 

Edwin V. Woodsome, Jr. (Pro Hac Vice) 

D. Barclay Edmundson (Pro Hac Vice) 

ORRICK, HERRINGTON & SUTCLIFFE LLP  

777 S. Figueroa St., Suite 3200 

Los Angeles, CA 90017 

Tel. (213) 629-2020 

Fax (213) 612-2499 

 

Attorneys for Defendant DHL Express (USA), Inc. 

 

 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH  

CENTRAL DIVISION 

 

 

UNISHIPPERS GLOBAL LOGISTICS, LLC, a 

Delaware Limited Liability Company, 

 Plaintiff, 

vs. 

DHL EXPRESS (USA), INC., an Ohio 

Corporation, 

 Defendant. 

 

 

ORDER GRANTING  

PRO HAC VICE ADMISSION 

 

 

Case No. 2:08-cv-894 

 

Honorable Dale A. Kimball 

United States District Judge 

 

 

 

    

 It appearing to the Court that Petitioner meets the pro hac vice admission 

requirement of DUCivR 83-1.1(d), the motion for the admission pro hac vice of 

mailto:jashton@vancott.com
mailto:smeziani@vancott.com
mailto:cthompson@vancott.com


Christopher S. Ruhland in the United States District Court for the District of Utah is 

hereby GRANTED.   

 DATED this 12
th

 day of January, 2009.  

 

       _______________________ 

       Dale A. Kimball 

       United States District Judge  
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNISHIPPERS GLOBAL LOGISTICS,

LLC, a Delaware Limited Liability

Company,

Plaintiff,

vs.

DHL EXPRESS (USA), INC., an Ohio

Corporation,

Defendant. 

ORDER GRANTING IN PART

UNISHIPPERS’ MOTION TO

ENFORCE INJUNCTION

Case No.  2:08CV894 DAK

This matter is before the court on Plaintiff Unishippers Global Logistics, LLC’s

(“Unishippers”) Emergency Motion for Order Enforcing Preliminary Injunction &

Request for Sanctions.  A hearing on the motion was held on January 12, 2009.   At the

hearing, Unishippers was represented by Timothy C. Houpt and Lewis M. Francis.

Defendant DHL Express (USA), Inc., (“DHL”) was represented by Christopher Ruhland

and John Ashton.  The court has carefully considered the memoranda and other materials

submitted by the parties.  Since taking the matter under advisement, the court has further

considered the law and facts relating to this motion.  Now being fully advised, the court

enters the following Order, clarifying and enforcing its December 9, 2008 Order Granting

Preliminary Injunction (the “Injunction”). 

1. The Injunction enjoins DHL from ceasing to provide U.S. domestic

shipping services to Unishippers, its franchisees, and their customers
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through January 30, 2009.  It also requires DHL to provide the same level

of U.S. domestic shipping service to Unishippers, its franchisees, and their

customers that DHL has agreed to provide to customers who have used its

international service at least once since January 2008. 

2. Like Unishippers, the court contemplated that the level of service DHL had

agreed to provide to customers who had used its international shipping at

least once since January 2008 would not change between the date of the

Injunction (December 9, 2008) and January 30, 2009.   At the evidentiary

hearing regarding the Injunction, there was no indication from DHL that

prior to January 30, 2009, DHL intended to cease or reduce domestic

services to customers who had used its international service at least once

since January 2008.   The only explicit representation was that “ [c]ustomers

who have used DHL’s international shipping services at least one time during

2008, however, will be able to ship packages domestically through January

30, 2009.  Fris Decl. ¶ 8. The reason for this exception is to accommodate

DHL’s critical international customers.  Id.”  DHL’s Mem. in Opp’n at 3.

3.  Thus, because the issue was not explicitly addressed, the court did not

explicitly state in the Injunction that DHL was required to maintain the

same level of service to Unishippers, its franchisees, and their customers as

DHL was providing as of that date to customers who had used its

international service at least once since January 2008.  
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4 The court now makes such a requirement explicit.   DHL is ENJOINED from

taking any further measures to reduce in any manner its level of domestic service

to Unishippers, its franchisees, and their customers until after January 30,

2009. 

3. Even if the Injunction only implicitly contemplated that DHL would not

continue to whittle down its domestic operations until after January 30,

2009, DHL’s interpretation of the Injunction violates the spirit of the

Injunction.  The logical extension of DHL’s interpretation of the Injunction

is that DHL would be in compliance with the Injunction as long as it

maintained even the slightest level of domestic service and as long as it

treated all its customers the same.  Such an interpretation is unreasonable

and is contrary to the intent of the Injunction. 

4. At this point, it would be unduly costly and burdensome for DHL to reverse

the measures it has already taken to cease certain services in Charleston,

West Virginia; Knoxville, Kentucky; and Marshall Texas.  Consequently,

the court will not require DHL to reverse its cessation of these services.

DHL, however, is ORDERED not to cease or reduce any other domestic

services in any other cities or other geographical areas in which

Unishippers, its franchisees, or their customers are located until after

January 30, 2009.
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5. Violation of this Order (which hereby incorporates the Injunction) shall

constitute contempt of Court, and DHL and/or its representatives shall be

subject to sanctions for any such contempt.

6. The parties appear to agree that the payment disputes discussed in the

briefing are not ripe for court intervention.  The court directs the parties to

follow the payment-collection process set forth in the contract. 

CONCLUSION 

Accordingly, IT IS HEREBY ORDERED that Unishippers’ Emergency Motion for

Order Enforcing Preliminary Injunction and Request for Sanctions [docket # 46] is

GRANTED in part and DENIED in part.   The court finds that DHL violated the

Injunction, but because the Injunction was not explicit as to the level of domestic service

to be maintained by DHL, the court declines to impose sanctions.   The court has now

clarified the ambiguity in the Injunction.  Further violations by DHL, however, will result

in sanctions being imposed. 

DATED this 12  day of January, 2009. th

BY THE COURT:

                                                                         

DALE A. KIMBALL

United States District Judge



United States District Court
For The District of Utah, Central Division

United States of America,

Plaintiff,

vs.

29,122.5 Square Feet of Land in Salt
Lake City, Salt Lake County, State of
Utah; Shubrick Building, L.L.C., Brighton
Bank; Anchor Investments Company,
Port O’ Call, Inc..; et al.; and any
Unknown Other Owners,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 08-CV-895-WFD

ORDER DENYING MOTION FOR IMMEDIATE POSSESSION OF CONDEMNED

PROPERTY

This matter comes before the Court on the United States’ December 16, 2008

Motion for Immediate Delivery of Possession of Condemned Property.  Having

considered the parties’ memoranda and affidavits submitted in support and opposition,

and having heard testimony and argument in open court, the Court FINDS and

ORDERS:

I.  Background

This matter arises out of a motion by the United States for “immediate

possession” of a property in Salt Lake City, Utah commonly known as the Shubrick



1 Defendants assert that there is a significant dispute regarding what items in the Port
O’ Call space constitute trade fixtures, which must be moved and stored at government
expense, as opposed to real fixtures, which the government included in its valuation of the
building, and is not obligated to move.  They further assert that this dispute justifies delaying
ordering Port O’ Call to vacate the Shubrick Building in the immediate future.  However, during
the January 7, 2009 hearing on the matter, this Court instructed the parties to attempt to reach
resolution on the subject, and jointly report their progress to the Court no later than January 20,
2009.
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Building.  The Shubrick Building occupies approximately two thirds of an acre of land in

the southwest corner of a four and a half acre site to be used for the expansion of the

Frank E. Moss United States Courthouse in Salt Lake City, a project which is a high

priority for both the U.S. General Services Administration (“GSA”), and the federal

judiciary.  (Camp Aff. at 2.)  The United States seeks full possession no later than

January 15, 2009, but would consent to a delay of “one to two weeks” to complete the

movement of trade fixtures out of the building.1  The government asserts that immediate

possession is necessary to begin testing for and abatement of hazardous materials, to

demolish the structure, and to begin pre-construction archaeological work on the site,

among other reasons.  It asserts that any delay could have a measurable effect on both

the ultimate cost of the project and the final completion date.   The government supports

its position with affidavits by Alan Camp, the GSA project manager for the courthouse

expansion, and Leigh Ann Bunetta, Regional Counsel for the GSA’s Rocky Mountain

Region.

The Defendant business entities, Shubrick Building L.L.C.; its separately



2 The Galley and DeWorth Buildings are included in the instant condemnation action,
but are already vacant.

-3-

incorporated anchor tenant, the Port O’ Call social club; and Anchor Investments, which

apparently serves as a management company for the building, object on equitable

grounds.  They seek to keep Port O’ Call open through mid-April 2009, and seek an

additional month to vacate the premises.  In support, they offer affidavits by the majority

owners of all three defendant business entities, Kent and Jannette Knowley.

The docket in this case does not begin to relate the long and drawn-out history

behind the condemnation of the Shubrick Building.  Plans to construct a new federal

courthouse in Salt Lake City began as early as 1994.  (Camp Aff. at 1.)  In 1999, after

initial building plans raised significant public controversy due to the expected impact on

historic properties, the GSA reopened its site selection process.  (Bunetta Dec. at 1.) 

Plans issued in 2002 called for the condemnation and destruction of the nearby Galley

and DeWorth buildings (also owned by the Knowleys) but did not include the Shubrick

Building.2  (Id.)  The Consolidated Appropriations Act of 2005 (signed into law by

President Bush on December 8, 2004) directed the GSA to acquire and demolish the

Shubrick Building as a part of the project.  (Id. at 2.)  This final change in the Salt Lake

City courthouse plan came about at least partially as a result of increased threat

protection requirements developed post-9/11.  (January 7, 2009 Hr’g Tr. at 33.) 

Additionally, in May of 2003, the Knowleys, through their business entity, the Shubrick
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Building, filed suit seeking to have the building included in the plan, in addition to their

other properties already scheduled to be condemned.  (Bunetta Dec. at 2.)

According to the Knowley Affidavit, the GSA discussed condemning the Shubrick

Building with them as early as 2001; the Knowleys assert that they were warned Port O’

Call “would have to close down before the 2002 Winter Olympics,” but the GSA never

followed through.  (Knowley Aff. at 4-5.)  Similarly, the GSA provided the Defendants

with a 90-day notice letter and relocation brochure on September 28, 2007, but took no

further decisive action.  (Bunetta Dec. at 2-3.)  As a result of these and other similar

false starts, Defendants assert that until the declaration of taking was finally filed in this

case on November 18, 2008, they were not sure the building would ever be

condemned.  (Knowley Aff. at 5; January 7, 2009 Hr’g Tr. at 59.)  However, the GSA

provided Defendants with an “Official Notice to Vacate” in late-November 2008

requesting the removal of all personal property by December 31, 2008.  (Pl.’s Memo at

4.)   By that time much of the GSA’s $41.5 million site acquisition and design fund had

been spent, other properties related to the project had been condemned, and the

nearby Odd Fellows Building had even been lifted from its foundations in preparation for

movement to another site.  (See January 7, 2009 Hr’g Tr. at 13-14.)

Due to the long history leading up to the GSA finally filing its declaration, little

attempt was made to find another suitable business location for Port O’Call.  (Knowley

Aff. at 5.)   Kent Knowley stated that he inspected three buildings in Salt Lake City, but



3 Whether the $5,465,000 deposited with the Court and withdrawn by Defendants on
December 19, 2008 constitutes sufficient compensation for the condemnation of the Shubrick
Building and Defendants’ other associated property is not relevant to the Court’s analysis of
whether to delay possession.  The Court has no authority to delay possession on such grounds. 
Rather, 40 U.S.C. § 3114(c) contemplates deficiency judgments where the estimated
compensation does not adequately remunerate landowners for the value of their property.  To
the extent Defendants believe the compensation provided them thus far is inadequate, they are
free to raise the issue separately.

-5-

for a variety of reasons—including that the sites were smaller than the Shubrick

Building, located on less ideal streets, and the Defendants’ supposed lack of adequate

financial resources—opted not to pursue them.  (January 7, 2009 Hr’g Tr. at 57-59.)  It

also appears that the Defendants did not seriously considered leasing alternative space;

Mr. Knowely stated that he didn’t think it would be “necessary or fair to be pushed out of

my own building that I own into a leased space.”  (Id. at 58.)  Defendants assert that in

reality “their hands were tied” and that they truly unable to seek a new location until the

funds reflecting the appraised value of the property were released to them on December

19, 2008.   (Def.’s Memo at 7.)  Further, the Knowleys dispute whether the estimated

compensation deposited with the Court is an accurate reflection of the property’s value,

even describing the $5,465,000 made available to them as “meager.”3  (January 7, 2009

Hr’g Tr. at 59.)  The supposed shortcoming in compensation ostensibly reduced

Defendants’ ability to purchase a like space elsewhere.

In addition to arguing that they have been caught unaware through the GSA’s

allegedly dilatory tactics, Defendants point out that the construction funds have not yet



4 Much was made by both the United States and Defendants during the January 7,
2008 hearing of the possibility that the 111th Congress and the Obama administration could
produce an economic stimulus package early in their tenure.  Such a package could either have
funds specifically earmarked for the Salt Lake City courthouse project, or could at least contain
funds destined for the GSA which could be applied to the project.  The parties engaged in
additional speculation about what stimulus funding would mean for the project’s timeline.  A
certain degree of optimism that this will occur may well be warranted, but it is far from certain
when or if such a package will be passed, that it will contain funding for this project, or how that
would affect the construction schedule.  Consequently, the Court must focus its attention and
reasoning on more orthodox methods of GSA construction funding, even though a degree of
prognostication is nonetheless necessary to assess when funding might be received through
such channels.

-6-

been designated for the Salt Lake City project.  Indeed, such funds may not be received

until early Fiscal Year 2010.4  (Camp Aff. at 2.)  Forcing Port O’ Call to cease operations

and vacate the Shubrick Building before construction funds are even appropriated,

Defendants assert, would result in an unnecessary detrimental economic impact on

their business when they could simply be allowed to remain in operation until funds are

available.  This is especially the case since early spring is Port O’ Call’s busiest and

most profitable period of the year, in part because it encompasses the NCAA basketball

playoffs.  (Knowley Aff. at 5.)

Defendants also point to the potential for harm to the community which could

result if Port O’ Call is forced to close in the immediate future.  For instance, the social

club employees some ninety individuals (forty of whom have been employed by the

social club for more than five years) who would be left unemployed on short notice, and

during a state of economic unrest which will undoubtedly make it difficult to find

replacement jobs.  (Knowley Aff. at 6.)  Further, the property could become a blight on



5   Defendants provided several letters from county and city officials regarding the
importance of Port O’ Call to the “city fabric” and requesting that the bar be allowed to remain
open until construction funding is received.  (Knowley Aff., Ex. A.)

6 During his testimony, Mr. Camp agreed that there was some potential for beginning
construction on portions of the project while demolition of the Shubrick Building was still
ongoing.   However, he asserted that such steps would require adjustments to the project
schedule which could yield significant cost increases.  He also asserted that even if such
adjustments were possible they might still reflect negatively on the project as it competed for
construction funds.  (January 7, 2009 Hr’g Tr. at )

-7-

the Salt Lake business district if it is vacated significantly prior to the start of

construction and left unoccupied for months while the GSA awaits construction funding.5

The United States, however, asserts that if it does not receive immediate

possession of the Shubrick Building, and if it does not adhere as closely as possible to

the existing demolition and site preparation schedule, the GSA might not receive

funding at the beginning of Fiscal Year 2010 as it now hopes.  The potential for delay

results from the fact that GSA construction projects must compete internally with one

another for funding.  (January 7, 2009 Hr’g Tr. at 16-18.)  During his testimony, Mr.

Camp stated that in his experience any deficiencies in a project’s readiness for

construction, or in its progress on pre-construction work could result in the GSA favoring

another project.6  (Id. at 18.)

It goes without saying, of course, that slowing the Moss courthouse expansion

would have a significant effect on the judicial administration of the District of Utah; the

project has been a long time in the making and is now a high priority for the courts and



7 “Just compensation,” the Supreme Court has held “means in most cases the fair
market value of the property on the date it is appropriated.” Kirby Forest Indus. v. United
States, 467 U.S. 1, 10 (1984) (emphasis added).  A landowner is not normally entitled to the
cost of acquiring a substitute facility. See United States v. 50 Acres of Land, 469 U.S. 24, 26
(1984).
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the GSA.  A delay in the project’s progression could also, according to the project

manager, produce an $11 million total cost increase based on the GSA’s standardized

annual escalation rates, (Camp Aff. at 3); slow the addition of some 2,000 jobs to the

Salt Lake City economy, (Camp Aff. at 2.); and result in exactly the sort of prolonged

vacancy and urban blight issues the Defendants (and some local officials) profess

concern about.

II.  Legal Issues

The conflict between the government and Defendants centers on the Court’s

discretion to delay GSA’s actual physical possession of the Shubrick Building.  It is

undisputed that the property at issue here already belongs to the government; the

statute under which the instant condemnation action was brought provides that legal

title vests in the government on the date the declaration of taking is filed and estimated

just compensation7 is deposited with the Court.  40 U.S.C. § 3114(a).  However, the

same statute allows that the Court “may fix the time within which, and the terms on

which, the parties in possession shall be required to surrender possession to the

petitioner.”  40 U.S.C. § 3114(d).  § 3114(d) allows the Court to balance the parties’

interests in a condemned property and adjust the terms and time of the government’s



-9-

possession where necessary.

III.  Legal Analysis

Although legal title passes as soon as a declaration of taking is filed and

estimated compensation is filed with the Court, there is a modicum of precedent for

delaying the government’s actual physical possession of property taken under § 3114. 

Farthest reaching, perhaps, is a 1948 case in which a North Dakota district court

allowed farmers to remain on land to be inundated by a reservoir for the entirety of the

1948 growing season. United States v. 6,576.27 Acres of Land, 77 F.Supp 244 (D.

N.D. 1948).  The court in that case—applying an earlier but nearly identical federal

condemnation statute, 40 U.S.C. § 258—reasoned first that because the farmers in

question had no opportunity to seek alternate ground on which to pursue their livelihood

until they were compensated, and because they could not equitably be expected to

expeditiously move, some flexibility must be extended them. Id. at 246.  Just as

importantly, the government would not be harmed by allowing the farmers to remain on

the land, since dam construction could continue unabated without floodwaters reaching

the disputed land until well after the 1948 growing season. Id. at 246-47.

The logic of 6,576.27 Acres of Land has been applied in but a few cases. See

e.g., East Tennessee Natural Gas Co. v. Sage, 361 F.3d 808 (4th Cir. 2001) (comparing

§ 3114 and the Natural Gas Act and finding that both acts provide courts with a certain

degree of discretion in supervising the taking of actual possession of condemned
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property); United States v. Certain Land in the Borough of Manhattan, 332 F.2d 679 (2d

Cir. 1964) (approving in theory allowing tenants of condemned buildings to remain in

occupancy past the five days allotted by the government for their ouster, but remanding

for further consideration of expert witnesses regarding the safety concerns of allowing

continued occupancy during demolition of neighboring structures).  In Certain Land in

the Borough of Manhattan, unlike in 6,576.27 Acres of Land, the government would

have been clearly prejudiced by allowing continued occupancy; the resulting delay

carried with it an estimated cost of $8,000 a day.  332 F.2d at 681.  Additionally, expert

testimony suggested that the demolition of neighboring buildings had rendered the

properties at issue dangerously unstable.  However, the tenants, some of whom were

manufacturers with significant equipment and inventory, faced expenses of their own,

and estimated that they couldn’t possibly move their operations with less than six

months lead time. Id. Ultimately, the Second Circuit determined that the abbreviated

five day period allowed by the government was unreasonable, and that so long as

continued occupancy was not unsafe it should be allowed. Id.

However, the preference—based on the overriding purpose of the Declaration of

Taking Act—seems to be for allowing immediate, or nearly immediate possession by

the government. See United States v. Miler, 317 U.S. 369, 381 (1943) (addressing the

earlier version of the Declaration of Taking Act, 40 U.S.C. § 258(a)).  The Miller Court

did not address courts’ equitable discretion specifically, but did make clear the
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overriding two-fold purpose of the statute, which is:

First, to give the Government immediate possession of the property and to
relieve it of the burden of interest accruing on the sum deposited from the
date of taking to the date of judgment in the eminent domain proceeding.
Secondly, to give the former owner, if his title is clear, immediate cash
compensation to the extent of the Government's estimate of the value of
the property.

Id. (emphasis added). Given the purpose of the Declaration of Taking Act, it is logical

that only where significant prejudice to the landowner and lack of prejudice to the

government are both clearly established do the equities shift such that possession

should be delayed.  Again, 6,576.27 Acres of Land provides the best example of this

balancing act.  Only because the prejudice to the defendant farmers, who would

otherwise be forced off their land a few weeks before spring planting, leaving with them

with no other way to earn a livelihood, was so extreme, and because the progress of the

federal dam project would be wholly unaffected was the court so willing to grant relief.

IV.  Application of Law to Facts

The facts of this case do not lend themselves to an easy balancing of the

equities. First, the United States seeks possession some three years after a federal

appropriations act required the acquisition of the Shubrick Building by the GSA; months

after it has spent much of its $41.5 million site acquisition and design funds to acquire

other adjacent properties and even uproot the Odd Fellows Hall from its foundation for

movement to a new location; and nearly two full months after it first filed the declaration
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of taking on November 18, 2008.  These facts contradict Defendants’ argument that

because the condemnation of their property has been dragging on for seven years, they

were justified in not taking seriously the warnings issued by the GSA last fall.

It is true that Defendants were not provided with compensation for their loss until

December 19, 2008, and the Court agrees that the delay likely produced some

hardship.  However, once the declaration of taking was filed on November 18,

Defendants could be certain that they would receive, at a minimum, the appraised value

of the property in compensation for their loss.  Armed with the certainty that

compensation was forthcoming, Defendants likely could have arranged for a conditional

contract to purchase or lease another space.  Kent Knowley’s testimony before this

Court indicates that the Defendants still do not actually anticipate finding a replacement

property to purchase, and appear unwilling to lease a space even if one were available. 

Indeed, Mr. Knowley described the buildings he looked at as too small, inadequately

equipped, on less than ideal streets, or simply as being available only for lease rather

than purchase, and thus unsuitable.  Consequently Defendants anticipate that Port O’

Call may go permanently out of business when it vacates the Shubrick Building.  It

appears to some extent that Defendants are merely asking for one last bite at the apple

by seeking to remain in business for the busiest and most profitable months of 2009.

It also is clear that significant prejudice to the government may result from 
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allowing Port O’ Call to stay in operation for a limited period of time.  In order for

demolition to occur, at least some hazardous materials  testing and abatement work

must first be performed before demolition.  Additional archaeological surveying and site

preparation must be completed before the land can be built on.  To be sure, the earlier

the Shubrick Building is demolished and the site readied for construction, the more likely

it is that the courthouse expansion project will receive construction funding.  Delays in

performing pre-construction site work could yield significant overall delays in project

completion and cost increases, among other impacts.  While Defendants are correct in

their assertion that such delays are not certain to result from continued occupancy of

the Shubrick Building, they are nonetheless highly possible or even probable.

IV.  Conclusion

The clear purpose of the Declaration of Taking Act, 40 U.S.C. § 3114, is to

expeditiously allow for the condemnation and transfer of title to property critical to

federal governmental plans. The Act does allow courts some degree of discretion in

determining the time and manner in which actual possession of the property (as

opposed to legal title, which transfers automatically on filing of a declaration of taking) is

transferred to the government.  Such a delay in possession should be based on a clear

shift of the equitable balance in the landowner’s favor. 

Defendants received, at a bare minimum, two months actual notice that they 
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would be required to wrap up their operations in late 2008 or early 2009 when the

government filed its declaration of taking and provided Defendants with an official notice

to vacate in November 2008, and received constructive notice long before then that the

Shubrick Building would be taken.  This provided Defendants with significant opportunity

to mitigate the harm caused by the condemnation of the Shubrick Building by seeking

an alternate business location.  While the United States is not wholly without fault—the

history of this case contains ample illustration of the on-again, off-again nature of the

GSA’s plan to acquire the Shubrick Building—a delay in granting possession has the

potential to greatly prejudice the timeline and ultimate cost of the Moss courthouse

expansion.

Without a clear shift in the equities, the Court cannot allow Defendants to stay in

possession of the Shubrick Building through mid-May 2009 as requested.  Given the

record before the Court, forcing Defendants to vacate the property by January 15, 2009,

a mere eight days after this Court’s hearing on the matter, is not practical or equitable

either.  Instead, having weighed the potential for prejudice to each side, the Court

hereby orders that Defendants may continue their use of the disputed property until

March 15, 2009, by which date the Shubrick Building shall be vacated.  In the interim,

however, the United States may enter the premises and perform such pre-demolition

work, including but not limited to hazardous material testing and abatement, as does not 
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unreasonably interfere with the safe operation of Port O’ Call.

Plaintiff’s Motion for Immediate Delivery of Possession of Condemned Property is

accordingly DENIED.

Dated this  day of January, 2009.

Honorable William F. Downes
Chief United States District Court Judge
Sitting by Special Designation

12th
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DUCiv R 83-1.1(d), IT IS HEREBY ORDERED that the motion for admission pro hac vice of

Anthony J. Borrelli in the United States District Court, District of Utah, in the subject case

(Docket Entry #14) is GRANTED.

DATED this 12th day of January, 2009.

BY THE COURT:

                                   

Samuel Alba 
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United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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