
IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER

vs.

BRADLEY GRANT KITCHEN, et al., Case No. 2:07-CR-895 TS

Defendants.

In order to provide potential jurors information about this case, the Court orders the

parties provide a stipulated statement summarizing the Superseding Indictment.  This summary is

to be read at the outset of jury selection.  That statement shall be provided to the Court by 5:00

p.m. on August 11, 2008.

SO ORDERED.

DATED   August 7, 2008.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge



Mark O. Morris (4636) 

mmorris@swlaw.com  

Scott A. DuBois (7510) 

sdubois@swlaw.com 

Peter H. Donaldson (9624) 

pdonaldson@swlaw.com   

Emily V. Smith (10212) 

esmith@swlaw.com  

SNELL & WILMER, L.L.P. 

15 West South Temple, Suite 1200 

Salt Lake City, Utah  84101-1004 

Telephone:  (801) 257-1900 

Facsimile:  (801) 257-1800 

 

Attorneys for Defendants Andrew Chiang, Jun Yang, Lonny Bowers, WideBand Solutions, Inc. 

and Versatile DSP 

 

 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

CLEARONE COMMUNICATIONS, INC., a 

Utah Corporation 

 

Plaintiff, 

 

v. 

 
ANDREW CHIANG, an individual, 

JUN YANG, an individual, 

LONNY BOWERS, an individual, 

WIDEBAND SOLUTIONS, INC., a 

Massachusetts corporation, VERSATILE 

DSP, a Massachusetts corporation, and 

BIAMP SYSTEMS, CORPORATION, INC., 

an Oregon corporation.  

 

Defendants. 

 

 

 

ORDER GRANTING IN PART 

EXPEDITED MOTION FOR EXTENSION 

OF TIME TO RESPOND TO PLAINTIFF’S 

JULY 17, 2008 FILINGS 

 

 

Case No. 2:07-cv-0037 TC 

 

(Consolidated with Civil No. 2:07-cv-832) 
 
 

Honorable Tena Campbell  

 

 

Magistrate Judge David Nuffer 
 

 

For the reasons set forth in Defendants’ Expedited Motion for Extension of Time to 

Respond to Plaintiff’s July 17, 2008 Filings (docket no. 952) and the supporting memorandum 

filed therewith, and good cause appearing, the Court hereby ORDERS that Defendants’ 

requested extension of time is hereby GRANTED IN PART.   

 

https://ecf.utd.uscourts.gov/doc1/18301187583


Defendants shall have an extension of time through and including August 29, 2008, in 

which to file the following pleadings: 

1. Reply Memorandum in Support of Andrew Chiang’s Motion for Summary Judgment; 

2. Reply Memorandum in Support of Defendants’ Motion for Partial Summary Judgment; 

3. Reply Memorandum in Support of Defendants’ Motion for Protective Order and for 

Return of Property;  

4. Memorandum in Opposition to ClearOne’s Motion for Dispositive Sanctions.   

 

 DATED this 7th day of August, 2008. 

BY THE COURT: 

David Nuffer 

United States Magistrate Judge 
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Karen L. Martinez (7914) 

Thomas M. Melton (4999) 

Lindsay S. McCarthy (5216) 

Attorneys for Plaintiff 

Securities & Exchange Commission 

15 West South Temple, Suite 1800 

Salt Lake City, Utah 84101 

Tel.  801-524-5796 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

SECURITIES AND EXCHANGE COMMISSION, 

 

PLAINTIFF, 

 

v. 

  

 

 

NOVUS TECHNOLOGIES, LLC, a Utah limited liability 

company, RALPH W. THOMPSON, JR., DUANE C. 

JOHNSON, RCH2, LLC, a Utah limited liability company, 

ROBERT CASEY HALL and ERIC J. WHEELER 

 

DEFENDANTS, 

and 

 

U.S. VENTURES, LC, a Utah limited liability company, 

U.S. VENTURES INTERNATIONAL, LLC, a Utah 

limited liability company, ROBERT L. HOLLOWAY, 

ONLINE STRATEGIES GROUP, INC., a Delaware 

corporation, and DAVID STORY 

 

RELIEF DEFENDANTS. 

 

  

 

ORDER GRANTING 

STIPULATED MOTION 

FOR EXTENSION OF 

TIME AND SECOND 

AMENDED SCHEDULING 

ORDER 

 

 

Civil No. 2:07CV00235 

 

Judge Tena Campell  

 

Magistrate Brooke C. Wells 

 

 Pursuant to Fed.R. Civ P. 16(b), the court received a stipulated motion to amend the 

scheduling order.  The following matters are scheduled.  The times and deadlines set forth herein 

may not be modified without the approval of the Court and on a showing of good cause. 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

1.  PRELIMINARY MATTERS  DATE 



  Nature of claims and any affirmative defenses: 

 

  

 a. Was Rule 26(f)(1) Conference held?  06/12/07 

 b. Has Attorney Planning Meeting Form been submitted?  06/18/07 

 c. Was 26(a)(1) initial disclosure completed?  07/29/07 

 

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  30 

 b. Maximum Number of Depositions by Defendant(s)  Unlimited 

 c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 7 

 d. Maximum Interrogatories by any Party to any Party  25 

 e. Maximum requests for admissions by any Party to any 

Party 

 Unlimited 

 f. Maximum requests for production by any Party to any 

Party 

 Unlimited 

 

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES DATE 

 a. Last Day to File Motion to Amend Pleadings  09/14/07 

 b. Last Day to File  Motion to Add Parties  09/14/07 

 

4.  RULE 26(a)(2) REPORTS FROM EXPERTS  DATE 

 a. Plaintiff  12/31/08 

 b. Defendant  01/30/09 

 c. Counter reports  02/27/09 

 

5.  OTHER DEADLINES  DATE 

 2



 a. Discovery to be completed by:   

  Fact discovery  11/28/08 

  Expert discovery  03/31/09 

 c. Deadline for filing dispositive or potentially dispositive 

motions 

 04/30/09 

 

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: No  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on  05/30/09 
 d. Settlement probability: Fair to Good  

 

7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures   

  Plaintiff  08/06/09 
  Defendant  08/20/09 
 b. 

Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

 00/00/00 
 c. 

Special Attorney Conference on or before 
 08/27/09 

 d. 
Settlement Conference on or before 

 08/27/09 
 e. 

Final Pretrial Conference 
 3:00 p.m. 09/10/09 
   f. 

Trial    Length 
 3



  
i. Bench Trial    

 ___:__ _.m. 00/00/00 

 4

  
ii. Jury Trial   30 days

 8:30 a.m. 10/05/09  
 

8.  OTHER MATTERS   

  Counsel should contact chambers staff of the District Judge regarding Daubert and 

Markman motions to determine the desired process for filing and hearing of such 

motions.  All such motions, including Motions in Limine should be filed well in 

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge to 

the qualifications of an expert or the reliability of expert testimony under Daubert must 

be raised by written motion before the final pre-trial conference. 

   

 

 Dated this 7th day of August, 2008. 

BY THE COURT: 

 

____________________________ 

U.S. Magistrate Judge  

 

















Docket No. 25.1

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT’S
MOTION TO SEVER

vs.

JAMES EDWARD ALLUMS, Case No. 2:08-CR-30 TS

Defendant.

This matter comes before the Court on Defendant’s Motion to Sever Counts.   For the1

reasons discussed below, this motion will be denied.

I. Background

James Allums (“Defendant”) is charged in a three-count Superseding Indictment with 1)

Hobbs Act robbery, in violation of 18 U.S.C. § 1951(a); 2) armed bank robbery, in violation of

18 U.S.C. § 2113(a) and (d); and 3) attempted armed bank robbery, in violation of 18 U.S.C. §

2113(a) and (d).  He allegedly robbed a KMart and a credit union, and attempted to rob a bank. 

He is identified by eyewitness in all three incidents and by voice identification in two of the

incidents.



United States v. Wiseman, 172 F.3d 1196, 1211 (10th Cir. 1999).2

United States v. Holland, 10 F.3d 696, 699 (10th Cir. 1993).3

800 F.2d 1012 (10th Cir. 1986).4

2

Defendant filed the instant motion, arguing that the three counts should be severed

because they were improperly joined in the first place and because joinder would be highly

prejudicial.  The government argues that joinder is proper under Rule 8 of the Federal Rules of

Criminal Procedure and that Defendant has failed to carry his burden demonstrating that joinder

of the counts would be prejudicial.

II. Discussion

Rule 8 of the Federal Rules of Criminal Procedure allows for joinder of offenses “if the

offenses charged are of the same of similar character, or are based on the same act or transaction,

or are connected with or constitute parts of a common scheme or plan.”  Rule 14 of the Federal

Rules of Criminal Procedure allows for severance of offenses if joinder is prejudicial to the

defendant.  “[T]he decision whether to sever counts of an indictment for separate trial is a matter

committed to the sound discretion of the trial court . . . .  Moreover, this is an area in which the

trial judge’s discretion is very broad.”2

A. Joinder under Rule 8

“According to Rule 8(a), joinder is proper if the offenses are of the same character.”   In3

United States v. Taylor,  the Tenth Circuit permitted joinder of two counts of armed robbery,4

finding that there was nothing in the record to support a finding “that the jury was incapable of



Id. at 1017.5

139 F.3d 913 (10th Cir. 1998) (unpublished case).6

Id. at *4.7

Id. at *5.8

Id. (quoting United States v. Muniz, 1 F.3d 1018, 1023 (10th Cir. 1994)).9

United States v. Janus Industries, 48 F.3d 1548, 1557 (10th Cir. 1995) (quoting United10

States v. Hollis, 971 F.2d 1441, 1456 (10th Cir. 1992)).

62 Fed. Appx. 833 (10th Cir. 2003).11

Id. at 835.12

3

properly separating the evidence of each robbery as instructed.”   In United States v. Nafkha,  5 6

the Tenth Circuit upheld a trial’s court determination that joinder was proper in a case involving

joinder of five counts of bank robbery.   The Court found that even though some similarities7

existed between each robbery, they were not so similar as to cause confusion.8

The Court finds that joinder is appropriate.  There are several similarities between each

robbery, but not enough that confusion is likely.  Each robbery took place at a different place and

time, and eyewitness testimony helps differentiate each robbery from the others.

B. Prejudice

When offenses of the same character are joined, “prejudice to the defendant is more likely

since proof of one crime may tend to corroborate the commission of the other crime.”   A trial9

court must “weigh the prejudice resulting from a single trial of counts against the expense and

inconvenience of separate trials.”10

In United States v. Utley,  the defendant was charged with four separate counts of11

assault.   In finding that joinder did not prejudice the defendant, the court stated that “the12



Id. at 836 (quoting Muniz, 1 F.3d at 1023).13

See Muniz, 1 F.3d at 1023 (finding that prejudice does not exist unless the evidence is14

too confusing or unfairly overlapping).

4

offenses took place on different dates at different locations, and different witnesses and evidence

were presented on each count,” and there was no indication that the evidence presented was

confusing or overlapping, such that joinder was unduly prejudicial.13

In this case, the Court finds that Defendant has not met his heavy burden of showing

prejudice.  The evidence presented, including the eyewitness testimony, the voice identification

and the clothing recovered at Defendant’s home, is not so confusing and overlapping that a jury

would use evidence of one crime to infer guilt for another.   The Court also finds that separate14

trials would result in unnecessary expense and inconvenience to all parties and to the Court.

IV. Conclusion

For the reasons discussed above, the Court finds that joinder is proper and that Defendant

has failed to meet his burden showing that severance is appropriate.  It is therefore

ORDERED that Defendant’s Motion to Sever Counts (Docket No. 25) is DENIED.

DATED   August 7, 2008.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge



MANNY GARCIA, #3799
Attorney for Defendant
150 South 600 East #5-C
Salt Lake City, Utah  84102
Telephone: (801) 322-1616
Cell: (8010201-5301
Fax: (801) 322-1628

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION
___________________________________________________________________

UNITED STATES OF AMERICA, : ORDER  FOR FURLOUGH
Plaintiff, :

:
vs. : Case No. 2:08-cr-00148 TS

:
  :

TYSON ALLRED,                  : Judge TED STEWART
                       :  Magistrate Judge Alba

Defendant. :
___________________________________________________________________

TO THE UNITED STATES MARSHALL:

    This matter came before the Court pursuant to defendant’s

motion for a 24-hour furlough for purposes of having scheduled

dental work done, and with no objection from the U.S. Attorney, and

for good cause appearing:

     IT IS HEREBY ORDERED 

    That the defendant be released from the Marshall’s custody at

the Weber County Jail in Ogden, Utah, at 10a.m. on Wednesday,

August 13 , 2008.  Defendant is to return to the jail by 10a.m. onth

Thursday, August 14 , 2008.  th



     Defendant will be released into the custody of his sister,

Melissa Allred, for purposes of her transporting the defendant to

his dental appointment, and returning him to the jail as scheduled.

    

     Dated this 6th day of August, 2008.

     _________________________
          DISTRICT COURT JUDGE



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

UNITED STATES OF AMERICA, 

Plaintiff,

vs.

DEVIN JAMES DUMBRILL, BENJAMIN
D. ANDREWS, et al., 

Defendants.

ORDER GRANTING DEFENDANTS’
MOTION TO CONTINUE JURY TRIAL

AND EXCLUDING TIME

Case No.  2:08-CR-264 TS

Judge Ted Stewart

Upon the Motion of the Defendant Dumbrill and the joinder of Defendant

Andrews, and the stipulation of the United States of America, the Court finds as follows:

The parties are engaged in on-going negotiations. As a result, additional time is

necessary for effective preparation for trial. Under these circumstances, to deny the

requested continuance would deny counsel for the defense and for the government

effective time necessary for effective trial preparation, taking into account due diligence.

The ends of justice served by granting the requested continuance outweigh the best

interest of the public and the defendants in a speedy trial pursuant to 18 U.S.C. §

3161(h)(8).  It is therefore

ORDERED that the Motion to Continue and the Joinder therein (Docket No. 37)

is GRANTED and the trial set for August 11, 2008 at 8:30 is VACATED.  It is further

ORDERED that a three-day jury trial is set for October 20, 2008 at 8:30 a.m.

It is further



2

ORDERED that the time the time between the date of this order, and the date of

the new trial date is excluded from the calculation under the Speedy Trial Act pursuant

to 18 U.S.C. § 3161(h)(8). 

DATED this 7th day of August, 2008.

BY THE COURT:

________________________________
HON. TED STEWART
UNITED STATES DISTRICT JUDGE



































FILED

CLERK, U.S. DISTRICT COURT
August 7, 2008 (4:16pm)

DISTRICT OF UTAH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

Jorge Armando Santana-Trujillo, 

Defendant.

 

:

:

:

:

Case No. 2:08-cr-517 TS

ORDER SETTING DISPOSITION

DATE AND EXCLUDING TIME

FROM SPEEDY TRIAL

COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 8/7/08 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Ben Hamilton .  The United States was represented by Assistant United States

Attorney Stan Olson.  This defendant has been charged with Illegal Reentry of a

Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 9/29/08  at 2:30 before Judge Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 8/7/08 (the date of this

appearance), and 9/29/08  (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 7th day of August, 2008.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

Brooke C. Wells

United States Magistrate Judge



FILED

CLERK, U.S. DISTRICT COURT
August 7, 2008 (3:04pm)

DISTRICT OF UTAH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

Pedro Hernandez-Ibarra, 

Defendant.

 

:

:

:

:

Case No. 2:08-cr-521 DAK

ORDER SETTING DISPOSITION

DATE AND EXCLUDING TIME

FROM SPEEDY TRIAL

COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 8/7/08 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia .  The United States was represented by Assistant United

States Attorney Stan Olson.  This defendant has been charged with Illegal

Reentry of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for October 2, 2008 at 3:00 before Judge Kimball.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 8/7/08 (the date of this

appearance), and October 2, 2008 (the date of the scheduled status hearing) is

excluded from computing the time within which the trial of this matter must

commence.   

DATED this 7th day of August, 2008.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

Brooke C. Wells

United States Magistrate Judge
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CLERK, U.S. DISTRICT COURT
August 7, 2008 (2:34pm)

DISTRICT OF UTAH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

Jesus Valenzuela-Rabago, 

Defendant.

 

:

:

:

:

Case No. 2:08-cr-522 DB

ORDER SETTING DISPOSITION

DATE AND EXCLUDING TIME

FROM SPEEDY TRIAL

COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 8/7/08 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Ben Hamilton .  The United States was represented by Assistant United States

Attorney Stan Olson.  This defendant has been charged with Illegal Reentry of a

Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 10/1/08 at 2:00 before Judge Benson.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 8/7/08 (the date of this

appearance), and 10/1/08 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 7th day of August, 2008.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

Brooke C. Wells

United States Magistrate Judge
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CLERK, U.S. DISTRICT COURT
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DISTRICT OF UTAH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

Rubisel Labra-Posada, 

Defendant.

 

:

:

:

:

Case No. 2:08-cr-523 TS

ORDER SETTING DISPOSITION

DATE AND EXCLUDING TIME

FROM SPEEDY TRIAL

COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 8/7/08 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Carlos Garcia .  The United States was represented by Assistant United

States Attorney Stan Olson.  This defendant has been charged with Illegal

Reentry of a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for September 30, 2008 at 3:30 before Judge Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 8/7/08 (the date of this

appearance), and September 30, 2008 (the date of the scheduled status

hearing) is excluded from computing the time within which the trial of this matter

must commence.   

DATED this 7th day of August, 2008.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))

Brooke C. Wells

United States Magistrate Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIDGEPORT RETAIL, LLC, et al.,

Plaintiffs, MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANTS’
MOTIONS TO DISMISS

vs.

COMMERCE CRG UTAH, LLC, et al., Case No. 2:08-CV-162 TS

Defendants.

This matter comes before the Court on Defendants’ two Motions to Dismiss.   Defendants1

have filed one motion with respect to Cushman & Wakefield and another with respect to several

individual defendants.  For the reasons set forth below, these motions will be granted.

I. Factual Background

Plaintiffs are several limited liability companies, each with its principal place of business

located in Lake Oswego, Oregon, and registered to do business in Utah (“Plaintiffs”). 

Defendants are Commerce CRG Utah, LLC (“Commerce”), Cushman & Wakefield

(“Cushman”), William K. Martin (“Martin”), William L. D’Evelyn (“D’Evelyn”), Mike Lawson

(“Lawson”), Dana Baird (“Baird”), Erik Harper (“Harper”), Scott Bennion (“Bennion”), Ellen



Cmplt. at ¶ 16 (Docket No. 4).2

Id. at ¶ 30.3

2

Long (“Long”) and John Does 1 through 10.  

Martin, D’Evelyn, Baird, Harper, and Bennion are managers of Commerce.  Lawson is a

member of Commerce and Does 1 through 10 are “agents, associates, principles, directors,

officers, employees, subordinates, or affiliates of Commerce[.]”2

Plaintiffs sought to retain the services of a large national company with an established

reputation to manage several properties owned by Plaintiffs.  In 2005 and 2006, Plaintiff retained

the services of Commerce, based largely on its affiliation with Cushman, to manage the

properties.  The Management Agreement lists a Plaintiff company and Commerce as the only

parties; there are no references to Cushman in the Agreement.  The contract required Commerce

to perform several functions for Plaintiffs, including preparing and submittin an operating

budget, collecting rents and other payments from tenants leasing the properties, and other

responsibilities “customarily performed by managing agents”of the buildings.   On each3

property, Commerce was required to use diligent efforts to collect the rents and various fees,

including monthly estimated common area maintenance fees (“CAM” fees).  Commerce received

and accepted compensation for the services described in the contracts and the schedules

referenced therein.

II. Procedural History

Plaintiffs filed this suit against all Defendants, asserting three causes of action: 1) breach

of contract; 2) negligence; and 3) breach of fiduciary duty.  Plaintiffs allege that Commerce

failed to properly reconcile the fees collected with the actual amounts due and failed to properly
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adjust CAM payments as required by the leases and according to industry standards.

A. Cushman’s Motion to Dismiss

In its Motion to Dismiss, Cushman seeks dismissal of all claims based on four grounds. 

First, Cushman asserts that it is not responsible for the obligations and liabilities of Commerce

solely because it is the parent company of Commerce.  Second, Commerce alone entered into the

contracts with Plaintiffs, thus the breach of contract claim as against Cushman should be

dismissed.  Third, Cushman argues that the breach of fiduciary duty claim must fail because the

contracts were negotiated at arm’s length and, therefore, did not give rise to any fiduciary duty. 

Fourth, Cushman argues that Plaintiffs did not properly plead negligence in accordance with

Rule 8 of the Federal Rules of Civil Procedure.

B. Individual Defendants’ Motion to Dismiss

In the motion filed by several individual defendants, Defendants Martin, D’Evelyn,

Lawson, and Bennion (“Individual Defendants”) argue dismissal on four grounds, which are

largely similar to those asserted by Cushman.  First, the Individual Defendants seek dismissal of

the entire Complaint with respect to them because Commerce is properly registered to do

business in Utah.  Second, the Individual Defendants assert that because Commerce alone

entered into the contracts with Plaintiffs, the breach of contract claim against all other defendants

must be dismissed.  Third, the Individual Defendants argue that no fiduciary duty arose between

any of the parties.  Fourth, the Individual Defendants argue that only Commerce owed a duty to

Plaintiffs that would give rise to a claim for negligence and that there have been no allegations

that any of the defendants, other than Commerce, participated in or were aware of any negligent

activities. 

Due to the similarity of the arguments made by the respective defendants in the two
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motions, both motions will be discussed together where possible.  

III. Discussion

In considering a motion to dismiss under Rule 12(b)(6), all well-pleaded factual

allegations, as distinguished from conclusory allegations, are accepted as true and viewed in the

light most favorable to the nonmoving party.    Plaintiff must provide “enough facts to state a4

claim to relief that is plausible on its face.”   All well-pleaded factual allegations in the amended5

complaint are accepted as true and viewed in the light most favorable to the nonmoving party.  6

But, the court “need not accept conclusory allegations without supporting factual averments.”  7

“The court’s function on a Rule 12(b)(6) motion is not to weigh potential evidence that the

parties might present at trial, but to assess whether the plaintiff’s complaint alone is legally

sufficient to state a claim for which relief may be granted.”8

The parties submitted additional materials in conjunction with these motions that the

Court did not consider in deciding these motions.  The Court considered only the Complaint and

the materials attached to the Complaint, and will not convert these motions to motions for
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summary judgment.9

A. Breach of Contract

“The elements of a breach of contract claim are ‘(1) a contract, (2) performance by the

party seeking recovery, (3) breach of the contract by the other party, and (4) damages.’ Thus, to

have stated a claim for breach of contract, [Plaintiff] must have alleged sufficient facts, which we

view as true, to satisfy each element.”10

1. Cushman

In their Complaint, Plaintiffs assert that Commerce breached the contracts by failing to

properly collect and calculate fees.  Plaintiffs never assert that Cushman was in breach.  Further,

Cushman is not a party to the Agreements, which are attached as exhibits to the Complaint. 

Therefore, the Court finds that Plaintiffs have not alleged sufficient facts to satisfy that a contract

existed between Cushman and Plaintiffs.  The breach of contract claims as against Cushman will

be dismissed.

2. Individual Defendants

Plaintiffs concede that Defendants Martin, D’Evelyn and Lawson should be dismissed. 

Plaintiffs do not specifically discuss the breach of contract claims with respect to the Individual

Defendants.  For these reasons, as well as those outlined above, the Court finds that Plaintiffs

have not alleged sufficient facts to satisfy that a contract existed between the Individual
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Defendants and Plaintiffs.  The breach of contract claims as against the Individual Defendants

will likewise be dismissed.

B. Breach of Fiduciary Duty

A fiduciary relationship exists “only when one party, having gained the trust and

confidence of another, exercises extraordinary influence over the other party.”   “Moreover,11

when the parties deal ‘at arm’s length’ or in an adversarial relationship, no fiduciary relationship

can be said to exist.”  12

Plaintiffs do not refute Defendants’ contention that these transactions were conducted at

arm’s length.  Further, Plaintiffs cite no law in support of their position that a fiduciary

relationship arose between Plaintiffs and Cushman or Plaintiffs and the Individual Defendants. 

Therefore, the Court finds that no fiduciary duty arose with respect to Cushman or the Individual

Defendants.  Therefore, this cause of action is dismissed with respect to those Defendants.

C. Negligence

“To prevail on a negligence claim in Utah, a plaintiff must establish, among other things,

that the defendant owed the plaintiff a duty of care.  Absent a showing of duty, the claim of

negligence has no merit.”13

Plaintiffs assert that Defendants negligently contracted with two rubbish removal

companies, when only one company could have completed the work.  Plaintiffs further assert that

Defendants were negligent in their supervision of the digging and refilling of a trench around one
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of the properties.  Defendants argue that Plaintiffs have not established that any party other than

Commerce owed a duty to Defendants and that the negligence claim is not properly pleaded

under Rule 8 of the Federal Rules of Civil Procedure.

The Court finds that, based on the reasoning outlined above with respect to both

Cushman and the Individual Defendants, Plaintiffs have failed to establish that a duty existed. 

As noted by Defendants, the only duty that the Individual Defendants may have had was to

Commerce, not Plaintiffs.  Therefore, the negligence claim is also dismissed with respect to

Cushman and the Individual Defendants.

IV. Conclusion

For the reasons discussed above, the Court finds that dismissal of all claims against

Cushman and the Individual Defendants is proper.  It is therefore

ORDERED that Defendants’ Motions to Dismiss (Docket Nos. 12 and 18) are

GRANTED.  These claims are dismissed with prejudice and the only remaining defendant in this

case is Commerce CRG Utah, LLC.

DATED   August 7, 2008.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge









 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

BRAD CARROLL and PETER SHAM, 

 

Plaintiffs, 

 

vs. 

 

KEN LUDWIG, 

 

Defendant. 

Case No.: 2:08-CV-00491-DAK 

Judge:  Dale A. Kimball 

 

ORDER FOR PRO HAC VICE 

ADMISSION 

 

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv-R 83-1.1(d), the motion for the admission pro hac vice of Martin D. Schneiderman in the 

United States District Court, District of Utah in the subject case is GRANTED. 

 

DATED: this 7
th

 day of August, 2008. 

 

      

 

_________________________________ 

       Dale A. Kimball, 

United States District Judge 

 



 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

BRAD CARROLL and PETER SHAM, 

 

Plaintiffs, 

 

vs. 

 

KEN LUDWIG, 

 

Defendant. 

Case No.: 2:08-CV-00491-DAK 

Judge:  Dale A. Kimball 

 

ORDER FOR PRO HAC VICE 

ADMISSION 

 

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv-R 83-1.1(d), the motion for the admission pro hac vice of Karl M. Tilleman in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

DATED: this 7
th

 day of August, 2008. 

 

 

 

         

_________________________________ 

       Dale A. Kimball, 

United States District Judge 



UNITED STATES DISTRICT COURT

DISTRICT OF UTAH

______________________________________________________________________________ 

  :

Chad H. Humphreys, :

Plaintiff, :

: ORDER FOR PRO HAC VICE ADMISSION

v. :

:

Equifax Information Services, LLC, et al., :

Defendant. : Case Number 2:08-cv-00492-TS-DN

_____________________________________________________________________________

It appearing to the Court that Petitioner meets the pro hac vice admission requirements of

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Stephanie Cope in the United

States District Court, District of Utah in the subject case is GRANTED.

Dated: 6th day of August, 2008

_________________________________

U.S. District Judge







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOSEPH L. WILLIAMS, :

                      Plaintiff, :               ORDER OF RECUSAL

vs. :

ELIZABETH R. LOVERIDGE, Trustee, :               Case No. 2:08-CV-578 TS

                      Defendant. :

I recuse myself in this case, and ask that the appropriate assignment card 

equalization be drawn by the clerk’s office.

DATED this 7th day of August, 2008.

BY THE COURT:

___________________________________

Ted Stewart

United States District Judge




