




1

 
IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

 UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER NOTIFYING PETITIONER
HIS PRO SE MOTION WILL BE
CONSTRUED AS A MOTION TO
VACATE, SET ASIDE OR
CORRECT SENTENCE,
PURSUANT TO 28 U.S.C. § 2255,
IF NOT WITHDRAWN; SETTING
RESPONSE TIME; AND
ORDERING MAILING OF
INFORMATION

vs.

JESUS TAFOLLA-BRINA,             Case No. 1:06-CR-106 TS

 Defendant.

This matter is before the Court on Defendant’s pro se document styled “Appeal

Pursuant to Rule 60-B(4)” (the Motion).  In his Motion, Defendant seeks a determination

from this Court that his sentence is void for the following reasons: lack of jurisdiction over

the Indictment and plea; ineffective assistance of counsel; and improper venue.  Among

other things, he asserts that the federal habeas statutes, 28 U.S.C. § 2241 and § 2255, are



Docket No. 22 (lodged document).1

United States v. Nelson, 463 F.3d 1145, 1149 (10th Cir. 2006).2

Castro v. United States, 540 U.S. 375, 381 (2003).3
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nullities, unconstitutional on their face, and void.   Defendant also sent a document styled

“Order to Show Cause.”  This last document was lodged in the case as it is not possible

for a party to file orders.  1

In construing a motion filed in a criminal case which requests relief as outlined in 28

U.S.C. § 2255, the Court is required to make Defendant “aware of the risk associated with

recharacterization” as a § 2255 motion, and obtain Defendant’s assent or, the court must

“conclude[] that the [defendant’s] motion can only be considered under § 2255 and offer[]

the movant the opportunity to withdraw the motion rather than have it so recharacterized.”2

Defendant must be given an “opportunity to contest the recharacterization, or to withdraw

or amend the motion.”3

Having considered the document and the relief requested therein – relief expressly

covered by § 2255 – the Court hereby notifies Defendant that his Motion can only be

considered as a Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence

by a Person in Federal Custody.  Because it expressly seeks a ruling by this Court, his

Motion cannot be construed as an appeal.  Further, the time for filing a direct appeal

expired prior to the filing of the present Motion.  Defendant will be granted until October 30,

2008, to withdraw the Motion rather than have it recharacterized.   



28 U.S.C. § 2255(h) (requiring court of appeals certification for second or4

successive motions under § 2255) and Rule 9, Rules Governing Section 2255
Proceedings for the United States District Courts (requiring Defendant to obtain an
order from the appropriate court of appeals prior to filing a second or successive motion
under § 2255).

28 U.S.C. § 2255(f) (imposing one-year statute of limitations for filing § 22555

motions).

3

Defendant is cautioned that the recharacterization of his Motion as one under §

2255 would likely prevent the filing of a successive petition under the provisions of §

2255(h).   Defendant is further cautioned that the time for filing a new § 2255 Motion4

expired one year after his May 16, 2007 judgment and commitment.    Therefore, if5

Defendant withdraws his motion, he may not be able to timely file a new § 2255 Motion.

The Court will grant Petitioner until October 30, 2008, to file one of the following: (1)

a § 2255 motion using the official form that will be mailed to him; (2) an objection to the

Court’s recharacterization of his Motion as a § 2255 motion; or (3) a request to withdraw

the Motion.  If Defendant objects to the recharacterization, the Court will rule on the

characterization issue based on such objection without further briefing.  If Defendant files

a § 2255 Motion using the official form he may also file a supporting memorandum. 

Based upon the above, it is hereby 

ORDERED that Petitioner shall have until October 30, 2008, to file (1) a § 2255

motion set forth in the official form that will be mailed to him; (2) an objection to the Court’s

recharacterization of his Motion as a § 2255 motion; or (3) a request to withdraw his

Motion.  It is further
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ORDERED that the Clerk of Court mail a § 2255 pleading packet to Petitioner at the

address listed on his Motion.  If Petitioner chooses to utilize this packet, the Motion shall

also be filed by October 30, 2008. 

DATED this 15th day of September,  2008.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

 NORTHERN DIVISION

MICHAEL WEAVER,

       

Plaintiff,

v.

STATE OF UTAH et al.,

Defendants.

Case No. 1:06-CV-82 TS

MEMORANDUM DECISION AND ORDER

DISMISSING IMPROPER DEFENDANTS;

GRANTING SERVICE ON REMAINING

DEFENDANTS; DENYING APPOINTED

COUNSEL

Plaintiff, Michael Weaver, an inmate at the Utah State

Prison, filed this pro se civil rights suit under 42 U.S.C. §

1983.  See 42 U.S.C.A. § 1983 (West 2008).  Plaintiff was granted

leave to proceed in forma pauperis under 28 U.S.C. § 1915.  See

28 id. 1915.  On January 14, 2008, the Court dismissed

Plaintiff’s original Complaint for failure to state a claim on

which relief could be granted.  Plaintiff subsequently filed an

Amended Complaint which is now before the Court for screening

under 28 U.S.C. § 1915(e).  Plaintiff’s motion to waive sovereign

immunity, motion for service of process and motion for

appointment of counsel are also before the Court at this time.
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I. Screening Analysis

A. Standard of Review

Under 28 U.S.C. § 1915(e)(2)(B), a court shall dismiss any

claims in a complaint filed in forma pauperis if they are

frivolous, malicious or fail to state a claim upon which relief

may be granted.  “Dismissal of a pro se complaint for failure to

state a claim is proper only where it is obvious that the

plaintiff cannot prevail on the facts he has alleged and it would

be futile to give him an opportunity to amend.”  Perkins v. Kan.

Dep’t of Corr., 165 F.3d 803, 806 (10th Cir. 1999).  When

reviewing the sufficiency of a complaint the Court “presumes all

of plaintiff’s factual allegations are true and construes them in

the light most favorable to the plaintiff.”  Hall v. Bellmon, 935

F.2d 1106, 1109 (10th Cir. 1991).  “The burden is on the

plaintiff to frame a ‘complaint with enough factual matter (taken

as true) to suggest’ that he or she is entitled to relief.”

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008)(quoting

Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955, 1965 (2007)).

“Factual allegations must be enough to raise a right to relief

above the speculative level.” Id. (quoting Twombly, 127 S.Ct. At

1965). 

Because Plaintiff is proceeding pro se the Court must
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construe his pleadings liberally and hold them to a less

stringent standard than formal pleadings drafted by lawyers. 

Hall, 935 F.2d at 1139.  However, “[t]he broad reading of the

plaintiff’s complaint does not relieve [him] of the burden of

alleging sufficient facts on which a recognized legal claim could

be based.”  Id.  While Plaintiff need not describe every fact in

specific detail, “conclusory allegations without supporting

factual averments are insufficient to state a claim on which

relief can be based.”  Id. 

B. Plaintiff’s Allegations

Plaintiff’s Amended Complaint alleges that Defendants denied

Plaintiff due process guaranteed under the Fifth and Fourteenth

Amendments by wrongfully interfering with Plaintiff’s parental

rights.  Plaintiff’s claims stem from the Utah Division of Child

and Family Services (DCFS) removal of Plaintiff’s children from

his custody and the subsequent termination of Plaintiff’s

parental rights. 

Plaintiff alleges that on April 1, 2005, he was arrested and

spent approximately two hours in jail.  During that time

Plaintiff’s two children were taken into custody by DCFS agents

and placed in a temporary shelter.  A “shelter hearing” was

subsequently held to determine whether the children would be

returned to Plaintiff’s custody.  Plaintiff alleges that based on

false statements and allegations made at the hearing it was

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=935+F.2d+1139
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determined that the children should remain in DCFS custody.  The

children were subsequently placed by DCFS in the custody of

various foster care providers including Annett Vandersteen and

Craig and Shannon Kehl.  Plaintiff alleges that these foster

parents interfered with Plaintiff’s relations with his children,

ultimately contributing to the termination of Plaintiff’s

parental rights.  Finally, Plaintiff alleges that DCFS agents

prevented Plaintiff from having unsupervised visitation with his

children and interfered with his court-ordered supervised

visitation.  

In addition to the loss of his parental rights Plaintiff

alleges that he suffered severe mental trauma as a result of

Defendants’ actions.  Plaintiff’s Complaint seeks unspecified

monetary damages and injunctive relief in the form of an

independent investigation of his case, an impartial hearing, and

the return of Plaintiff’s children to the custody of Plaintiff or

a family member.

C. Improper Defendants

To establish a cause of action under section 1983, a

plaintiff must allege (1) the deprivation of a federal right by

(2) a person acting under color of state law.  Gomez v. Toledo,

446 U.S. 635, 640, 100 S. Ct. 1920, 1923-24, 64 L. Ed.2d 572

(1980); Watson v. City of Kansas City, Kansas, 857 F.2d 690, 694

(10th Cir. 1988).  Moreover, liability for a civil rights

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=446+U.S.+635
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violation cannot be based on respondeat superior.  See West v.

Atkins, 487 U.S. 42, 54 n.12, 108 S. Ct. 2250, 2258 n.12 (1988);

Mitchell v. Maynard, 80 F.3d 1433, 1441 (10th Cir. 1996)

(“[S]upervisor status by itself is insufficient to support

liability.  Rather, ‘[p]ersonal participation is an essential

allegation in a § 1983 claim.’”) (citations omitted) (second

alteration in original).  Thus, Plaintiff must allege facts

showing an “‘affirmative link’” between the alleged harm he

suffered and the actions of each defendant.  See Anaya v.

Crossroads Managed Care Sys. Inc., 973 F. Supp. 1228, 1248 (D.

Colo. 1997) (citation omitted), rev’d on other grounds, 195 F.3d

584 (10th Cir. 1999).

i. Andria Burton

The Amended Complaint names Andria Burton as a defendant

based on her role as a DCFS supervisor.  Plaintiff alleges that

Burton “failed to properly perform her function as supervisor

thus causing [Plaintiff’s] children and [Plaintiff] to suffer

abuse.”  (Am. Compl. at 2.)  Plaintiff further alleges that

Burton’s failure to intervene “allowed” the assigned caseworkers

to take certain inappropriate actions.  (Am. Compl. at 14.)

Plaintiff’s allegations regarding Burton are entirely based

on a respondeat superior theory of liability.  Plaintiff’s

Amended Complaint does not allege specific facts showing that

Burton personally violated Plaintiff’s civil rights.  Instead,

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=487+U.S.+42
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Plaintiff seeks to hold Burton liable merely because she failed

to intervene or prevent the alleged violations committed by

others.  Because such respondeat superior claims are not

cognizable under § 1983 the Court concludes that the Amended

Complaint fails to state a claim against Burton.  Burton is,

therefore, dismissed from this case.

ii. Jim Mitchie

The Amended Complaint identifies Jim Mitchie as the court

appointed guardian ad litem for Plaintiff’s children.  Plaintiff

alleges that Mitchie violated Plaintiff’s rights by allowing

Plaintiff’s children to be kept from their court-ordered

visitation.  Plaintiff also alleges that Michie failed to

adequately represent the children’s best interests throughout the

custody proceedings.

As previously explained, § 1983 provides a cause of action

only for civil rights violations committed by persons acting

under color of state law.  Under controlling Tenth Circuit

precedent “guardian ad litems do not act under color of law for

purposes of § 1983 because they have duties of undivided loyalty

to their clients and must be allowed to satisfy their ethical

obligations to exercise independent judgment on behalf of their

clients.”  Schaffrath on Behalf of R.J.J. v. Thomas, 993 F. Supp.

842, 846 (D. Utah, 1998) (citing Meeker v. Kercher, 782 F.2d 153,

155 (10th Cir. 1986).  

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=993+F.Supp.+842
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Plaintiff does not allege any facts showing that Mitchie

failed to exercise independent, professional judgment on behalf

of Plaintiff’s children, thereby making him an agent of the

state.  Moreover, as discussed in the Court’s previous screening

order, Plaintiff does not have standing at this point to assert

claims on behalf of his children.  Thus, the Court concludes that

the Amended Complaint fails to state a claim against Jim Mitchie.

iii. Gary Bell

Gary Bell is identified as Plaintiff’s court appointed

attorney in the custody proceedings.  The Amended Complaint

alleges that Bell violated Plaintiff’s rights by failing to

remedy the problems Plaintiff encountered with DCFS, the foster

care providers and the courts.  Plaintiff states that “Bell was

[Plaintiff’s] only ‘line of defense’” and that “Bell committed a

breach of duty” by failing to adequately research Plaintiff’s

paternity case, follow Plaintiff’s instructions, file a proper

appeal and keep Plaintiff informed.  Plaintiff generally asserts

that Bell’s “violation of duty caused injury to [Plaintiff’s]

children as well as [Plaintiff].”  (Am. Compl. at 25.)

As an initial matter, Plaintiff fails to allege that Bell

violated any right guaranteed by the Constitution or federal law.

Plaintiff’s allegations against Bell, even if proven, would

amount only to a state tort claim of legal malpractice which is

not cognizable under § 1983.  More importantly, even if Plaintiff



could allege a constitutional violation, Plaintiff cannot show

that Bell was a state actor for purposes of § 1983.  As with a

guardian ad litem, an attorney retained or appointed to represent

an individual in a state custody proceeding is not considered a

state actor and is not subject to liability under § 1983.  See

Espinoza v. Rogers, 470 F.2d 1174, 1175 (10th Cir. 1972).   Thus,

the Court finds that Plaintiff’s Amended Complaint fails to state

a claim against Gary Bell.

iv. Foster Parents

The Amended Complaint also names as defendants Annett

Vandersteen, and Craig and Shannon Kehl, each of whom provided

foster care to Plaintiff’s children.  Plaintiff alleges that

Vandersteen “perpetrated emotional abuse” on Plaintiff’s

children, interfered with Plaintiff’s visitation rights and

created an incident which caused the courts to restrict

Plaintiff’s visitation.  Regarding the Kehls, Plaintiff alleges

that they began caring for Plaintiff’s children before being

officially licensed as foster care providers, that they took

Plaintiff’s daughter to the doctor for an unnecessary “sexual

exam,” and that they intentionally undermined reunification

efforts because they wanted to adopt Plaintiff’s children.    

Numerous courts have concluded that foster parents are not

state actors subject to liability under § 1983.  See, e.g.,

Rayburn v. Hogue, 241 F.3d 1341, 1347-48 (11th Cir. 2001);

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=470+F.2d+1174
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Milburn v. Anne Arundel County Dep't of Social Services, 871 F.2d

474, 479 (4th Cir. 1989); P.G. v. Ramsey County, 141 F. Supp.2d

1220, 1226 (D. Minn. 2001); Walker v. Johnson, 891 F. Supp. 1040,

1051 (M.D. Pa. 1995); Lintz v. Skipski, 807 F. Supp. 1299, 1307

(W.D.Mich. 1992); McCrum v. Elkhart County Dep't of Pub. Welfare,

806 F. Supp. 203, 208 (N.D. Ind. 1992); Pfoltzer v. County of

Fairfax, 775 F. Supp. 874, 891 (E.D. Va. 1991).  Other courts

have indicated that foster parents may be state actors but only

when the foster parents act in concert with other state actors or

where the state knew or should have known that the placement with

the foster parent posed a danger to the child.  See, e.g., K.H.

v. Morgan, 914 F.2d 846, 852 (7th Cir. 1990) (foster parent is

state actor only when state knows or suspects foster parent is a

child abuser); Hawley v. Nelson, 968 F. Supp. 1372, 1388 (E.D.

Mo. 1997) (without allegations that they acted in concert with

other state actors, defendants “standing alone in positions of

foster parents” were not state actors); Del A. v. Roemer, 777 F.

Supp. 1297, 1318 (E.D. La. 1991) (“[T]he foster parent is deemed

a ‘state instrument’ only if the State places the child in a

setting it knows or should have known was unsafe.”).

As previously noted, to the extent that Plaintiff challenges

the treatment of his children while in foster care, Plaintiff

does not have standing to assert claims on their behalf.  More

importantly, even if Plaintiff had standing to sue on his
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children’s behalf, Plaintiff does not allege any facts showing

that either Vandersteen or the Kehls colluded with the state to

abuse Plaintiff’s children, or that the state knew or should have

known that placement with Vandersteen or the Kehls placed

Plaintiff’s children in substantial danger.  In fact, Plaintiff

fails to allege any concrete injury suffered by his children

while in foster care.  Because Annett Vandersteen and Craig and

Shannon Kehl cannot be deemed state actors subject to liability

under § 1983 the Court concludes that Plaintiff’s claims against

them must be dismissed.

v. Official Defendants

Plaintiff’s original Complaint named the State of Utah, DCFS

and several DCFS agents in their official capacities as

defendants.  In its previous screening order the Court dismissed

these defendants because they are immune from suit under the

doctrine of sovereign immunity.  Plaintiff subsequently filed a

document styled “Request to Wave (sic) Sovereign Immunity” which

was docketed as a motion in this case.  (Doc no. 26.) 

Plaintiff’s motion does not allege that these official defendants

have effectively waived their sovereign immunity, nor does it

offer any legal basis for denying them immunity in this case. 

Thus, Plaintiff’s motion to waive sovereign immunity is denied. 

D. Remaining Defendants

The Amended Complaint also names two DCFS agents, Jaclyn Lee



and Nicole Oyler, in their personal capacities.  Each of these

agents were allegedly directly involved with the initiation of

custody proceedings and eventual termination of Plaintiff’s

parental rights.  Plaintiff alleges that these individuals

violated Plaintiff’s Fifth and Fourteenth Amendment due process

rights by failing to follow DCFS policies, making false

allegations against Plaintiff and interfering with Plaintiff’s

visitation rights.  

For screening purposes the Court finds the Amended Complaint

sufficient to state a claim against Lee and Oyler in their

individual capacities.  Thus, the Court will direct the United

States Marshals Service to complete service of process upon

Jaclyn Lee and Nicole Oyler.

II. Motion for Appointed Counsel

In conjunction with his Amended Complaint Plaintiff also

renewed his motion for appointed counsel.  Plaintiff’s motion

consists of the standard fill-in-the-blank form included in the

Court’s prisoner litigation guide.  The motion does not include a

supporting memorandum stating the specific grounds for his

request at this time.

 It is well established that Plaintiffs in civil cases do

not have a constitutional right to counsel.  See Carper v.

Deland, 54 F.3d 613, 616 (10  Cir. 1995)th ; Bee v. Utah State
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Prison, 823 F.2d 397, 399 (10  Cir. 1987)th .  However, the court

may, in its discretion, appoint counsel for indigent inmates

under 28 U.S.C. § 1915(e)(1).  See 28 U.S.C.A. § 1915(e)(1) (West

2005); Carper, 54 F.3d at 617; Williams v. Meese, 926 F.2d 994,

996 (10  Cir. 1991)th .  When deciding whether to appoint counsel

the district court considers a variety of factors “including ‘the

merits of the litigant’s claims, the nature of the factual issues

raised in the claims, the litigant’s ability to present his

claims, and the complexity of the legal issues raised by the

claims.’”  Rucks v. Boergermann, 57 F.3d 978, 979 (10  Cir.th

1995) (quoting Williams, 926 F.2d at 996); accord McCarthy, 753

F.2d at 838-39.  “The burden is upon the applicant to convince

the court that there is sufficient merit to his claim to warrant

the appointment of counsel.”  McCarthy v. Weinberg, 753 F.2d 836,

838 (10  Cir. 1985)th .  

Given the early stage of this litigation and Plaintiff’s

demonstrated ability to adequately plead his claims, the Court

finds that appointment of counsel would be premature at this

time.  At this point the primary issue before the Court is the

legal sufficiency of Plaintiff’s allegations.  As the Tenth

Circuit has noted, “a pro se plaintiff requires no special legal

training to recount the facts surrounding his alleged injury, and

he must provide such facts if the court is to determine whether

he makes out a claim on which relief can be granted.”  See Hall
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v. Bellmon, 935 F.2d 1106, 1109 (10th Cir. 1991).  There is no

indication that Plaintiff has been prejudiced by the lack of

counsel in presenting his claims thus far.  Indeed, Plaintiff’s

Amended Complaint, which consists of over thirty-two handwritten

pages plus numerous exhibits, clearly sets out the legal and

factual basis for Plaintiff’s claims.  The Court has liberally

construed Plaintiff’s allegations and concluded that Plaintiff

alleges sufficient facts to proceed against the individuals

directly linked to Plaintiff’s alleged injuries.  Moreover, at

this stage of the litigation there are no complex legal or

factual issues to be addressed.  Once Defendants have been served

and an answer or dispositive motion has been filed the Court will

be in a better position to evaluate the merits of Plaintiff’s

claims and the need for appointed counsel going forward. 

Thus, Plaintiff’s motion for appointed counsel is denied at

this time.  However, as this case progresses, if it appears that

appointed counsel is warranted the court will address the issue

sua sponte.  No further motion by Plaintiff is necessary.  



ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

(1) Andria Burton, Jim Mitchie, Gary Bell, Annett

Vandersteen, Craig Kehl and Shannon Kehl are dismissed as

defendants in this case;

(2) Plaintiff’s motion to waive sovereign immunity is

denied;

(3) Plaintiff’s motion for appointed counsel is denied at

this time; and,

(4) the United States Marshals Service shall serve a summons

and copy of Plaintiff’s Amended Complaint upon Nicole Oyler and

Jaclyn Lee, c/o Duane Betournay, Director, Utah Department of 

Child and Family Services, 120 North 200 West #225, Salt Lake

City, Utah, 84103.

DATED this 15th day of September, 2008.

BY THE COURT:

                                      
TED STEWART
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

TESORO REFINING AND

MARKETING COMPANY,

Plaintiff,

vs.

LYLE TUCKER DISTRIBUTING, INC.,

KERRY TUCKER, and TAB TUCKER,

Defendants. 

ORDER

Case No.  1:06CV116DAK

Before the court are four Motions for Withdrawal of Counsel, which were incorrectly

styled as notices of withdrawal as counsel.  For good cause appearing,  IT IS HEREBY

ORDERED that the motions of R. Scott Waterfall and Scott P. Nickle of Helgesen, Waterfall &

Jones, PC for withdrawal of counsel for Lyle Tucker Distributing, Inc., Kerry Tucker, and Tab

Tucker [docket ## 99-102] are GRANTED.  

  DATED this 15  day of September, 2008.th

BY THE COURT:

                                                                           

DALE A. KIMBALL

United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BC TECHNICAL, INC.,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT’S
RENEWED MOTION FOR
JUDGMENT AS A MATTER OF
LAW

vs.

ENSIL INTERNATIONAL CORP., Case No. 2:02-CV-700 TS

Defendant.

This matter is before the Court on Defendant’s Renewed Motion for Judgment as a

Matter of Law.  Defendant argues that it is entitled to judgement as a matter of law on Plaintiff’s

claim for breach of contract because the contract required Defendant to violate the federal

Copyright Act.  After carefully reviewing the parties’ memoranda and having heard oral

argument, the Court will deny Defendant’s Motion for the reasons set forth below.

I.  BACKGROUND

This case was tried before a jury on July 14-18, 2008.  The parties presented evidence and

argument on Plaintiff’s two causes of action, breach of contract and conversion.  The jury

returned a verdict in favor of Plaintiff on both claims and awarded damages in the amount of

$159,100.



2

Defendant moved for judgment as a matter of law under Federal Rule of Civil Procedure

50(a) before the jury began its deliberations, arguing that any contract between the parties that

would require Defendant to copy third-party firmware/software in order to fix the boards was

illegal and unenforceable.  The Court denied Defendant’s Rule 50(a) motion, which Defendant

timely renewed under Rule 50(b) after the jury reached its verdict.

The parties agree that the evidence at trial established the following: The parties

contracted for the repair of Plaintiff’s circuit boards, which consisted of 26 ACP boards and 2

MPU boards.  These circuit boards were manufactured for use in gamma cameras.  At least some

of Plaintiff’s boards contained malfunctioning integrated circuits—referred to as PROMs

(programmable read only memory), PALs (programmable array logic), and GALs (gate array

logic).  Fixing Plaintiff’s circuit boards pursuant to the contract required Defendant to replace

defective PROMS by copying the firmware/software located on a fully-functional PROM of the

same type, burning that software onto a new blank PROM, and installing the new PROM in

place of a defective one.  The PROM firmware/software was written by the third-party

manufacturer of the boards, ADAC/Philips.

Defendant submitted the following evidence at trial in support of its contention that the

PROM firmware/software is entitled to copyright protection: (1) ADAC/Philips Technical Field

Services manuals pertaining to the circuit boards contained a copyright warning on each page

indicating that the information contained therein was proprietary and could not be used or

duplicated without written consent; and (2) Mr. Koops, an employee of ADAC/Philips and

Defendant’s expert, testified that he wrote the firmware/software, that the firmware/software is



Notably, the object code actually found on the PROMs did not contain this statement.1

Defendant also submits an affidavit from the in-house legal counsel of Philips, which2

was prepared and filed in the case of Philips Electronics North America Corporation v. BC
Technical, Civil Case No. 2:08-CV-639 DAK.  This evidence was not submitted at trial and,
therefore, will not be considered for purposes of Defendants’ Renewed Motion for Judgment as a
Matter of Law.  Moreover, this evidence would not affect the Court’s ruling on this matter in any
event, as demonstrated below in Part III.C.

Hysten v. Burlington N. Santa Fe Ry. Co., 530 F.3d 1260, 1269 (10th Cir. 2008) (quoting3

Tyler v. RE/MAX Mountain States, Inc., 232 F.3d 808, 812 (10th Cir. 2000)).

Id.4

3

copyrighted and proprietary, that the source code contains a statement to this effect,  and that1

ADAC/Philips does not release the code to others or separately sell programmed chips.2

II.  STANDARD

Under Fed. R. Civ. P. 50(b),

No later than 10 days after the entry of judgment—or if the motion addresses a
jury issue not decided by a verdict, no later than 10 days after the jury was
discharged—the movant may file a renewed motion for judgment as a matter of
law and may include an alternative or joint request for a new trial under Rule 59. 
In ruling on the renewed motion, the court may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or 

(3) direct the entry of judgment as a matter of law.

“A party is entitled to judgment as a matter of law ‘only if the evidence points but one

way and is susceptible to no reasonable inferences which may support the opposing party’s

position.’”   “Judgment as a matter of law is only appropriate if, after reviewing all of the3

evidence in the record, there is no legally sufficient evidentiary basis for a claim under the

controlling law.”4



48 P.3d 918 (Utah 2002).5

Id. at 928.6

Id.7

Defendant also contends that the copying required by the contract would violate Utah’s8

criminal theft statute.  Under Utah Code Ann. § 76-6-404, “[a] person commits theft if he obtains
or exercises unauthorized control over the property of another with a purpose to deprive him
thereof.”  There was no evidence presented at trial that the parties’ contract required Defendant to
copy the firmware/software with a “purpose to deprive” ADAC/Philips of its copyright.  To the
extent unauthorized copying of software could, of itself, satisfy the “purpose” requirement, the
theft statute would be preempted by § 301(a) of the Copyright Act.  See Gates Rubber Co. v.
Bando Chem. Indus., Ltd., 9 F.3d 823, 847 (10th Cir. 1993) (“Federal law will preempt a state-
created right if that right may be abridged by an act which, in and of itself, would infringe one of
the exclusive rights established by federal law.”) (quoting G.S. Rasmussen & Assoc. v. Kalitta
Flying Serv., Inc., 958 F.2d 896, 904 (9th Cir. 1992)); see also Ohio v. Perry, 697 N.E.2d 624,
626 (Ohio 1998) (holding that state criminal statutes were preempted by federal copyright law
insofar as they were “based solely upon the unauthorized uploading, downloading, and posting of
computer software on a computer bulletin board”).

4

III.  DISCUSSION

As declared by the Supreme Court of Utah in Peterson v. Sunrider Corporation,  whether5

a contract is unenforceable under the illegality defense requires a three-step analysis.   “The court6

must determine (1) what the terms of the contract are; (2) what the statute prohibits; and (3)

whether the statute or public policy demands that the contract be deemed unenforceable.”7

A.  Terms of the Contract

For purposes of this motion, the parties agree that the contract required Defendant to fix

Plaintiff’s circuit boards, which included replacing defective PROMs with functioning PROMS

onto which Defendant would copy the PROM firmware/software.

B.  Statutory Prohibition

Defendant contends that the performance contemplated under the contract required it to

commit criminal copyright infringement under the Copyright Act.8



Gates Rubber Co., 9 F.3d at 831 (emphasis added).9

Min Ae Yu et al., Intellectual Property Crimes, 45 Am. Crim. L. Rev. 665, 692 (2008).10

757 F. Supp. 1046 (D. Neb. 1991).11

5

The Copyright Act contains both civil and criminal provisions.  “In order to prevail on a

[civil] claim of copyright infringement, the plaintiff must show: (1) ownership of a valid

copyright, and (2) copying by the defendant of protected components of the copyrighted

material.”   The criminal provision is found in 17 U.S.C. § 506(a):9

Any person who willfully infringes a copyright shall be punished under section
2319 of title 18, if the infringement was committed 

(A) for purposes of commercial advantage or private financial gain;

(B) by the reproduction or distribution, including by electronic means,
during any 180-day period, of 1 or more copies or phonorecords of 1 or
more copyrighted works, which have a total retail value of more than
$1,000; or 

(C) by the distribution of a work being prepared for commercial
distribution, by making it available on a computer network accessible to
members of the public, if such person knew or should have known that the
work was intended for commercial distribution.

Criminal infringement is distinguished from civil infringement by the requirement that

the acts of infringement be performed “willfully.”  The parties have not cited, nor has the Court’s

research revealed, any Tenth Circuit precedent interpreting the term “willfully” for purposes of

criminal copyright infringement.  However, a majority of courts have found that “willfully” is

not satisfied by a showing of mere intent to copy, but requires the government to prove that “the

defendant specifically intended to violate copyright law.”   For example, in United States v.10

Moran,  the court held that “‘willfully,’ when used in 17 U.S.C. § 506(a), means a ‘voluntary,11



Id. at 1050-51 (quoting Cheek v. United States, 498 U.S. 192, 200-02 (1991)).12

Id. at 1050.13

Id. (quoting M. Nimmer & D. Nimmer, Nimmer on Copyright, § 14.04[B][3] at 14-14

40.3–14-40.4 (1990)).

Id. at 1049.15

Id. at 1050-51.16

6

intentional violation of a known legal duty.’”  In reaching this conclusion, the court examined12

the damages provisions of the Copyright Act for civil infringement, which allow enhanced

statutory damages where infringement is committed “willfully.”   Citing a number of cases and13

a leading copyright treatise, the court concluded that “the term ‘willful,’ when used in the civil

statutory damages statute, has consistently been interpreted to mean that the infringement must

be ‘with knowledge that the defendant’s conduct constitutes copyright infringement.’”  The14

court also compared criminal copyright infringement to other “complex statutory schemes, such

as the federal criminal tax statutes,” which likewise require a showing of intentional violation of

a known legal duty.   Accordingly, the court determined that “willfully” requires proof that the15

defendant specifically intended to violate copyright law.16

Finding this reasoning persuasive, the Court will apply the majority approach, which in

this case requires Defendant to prove not only that the contract contemplated Defendant

infringing on a valid copyright, but also that Defendant would do so intentionally, with

knowledge that its actions would violate copyright law.  The Court finds that Defendant simply

did not make this showing at trial.  Therefore, the Court finds that the contract did not violate 17

U.S.C. § 506(a).



Gates Rubber Co., 9 F.3d at 833 (emphasis added).17

7

At most, the evidence presented by Defendant at trial establishes civil infringement.  Yet,

even under the civil provisions of the Copyright Act, the contemplated copying is only

infringement if the firmware/software contains material that is actually protected by the Act. 

“[E]ven if generalized copying is established in the first instance, it will ultimately still be

necessary to establish copying of precisely identified protected elements of a program before

copyright infringement can be established.”   Defendant has not made this showing.  At trial,17

Defendant’s evidence on this point consisted entirely of Mr. Koops’s testimony that he wrote the

firmware/software located on the boot PROMS of MPU boards, that the firmware/software was

copyrighted, and that the source code files—but not the object code actually found on the

PROMs—contained a copyright warning.  Beyond this, Defendant offered no evidence regarding

the contents of the firmware/software.  Of course, it seems highly likely that the

firmware/software contains elements that are entitled to copyright protection.  However, without

any evidence concerning the substance of the firmware/software, the Court cannot simply assume

that it contained protected material.  Consequently, the Court finds that Defendant has not shown

that the contract required it to commit civil copyright infringement.

Nonetheless, even assuming Defendant’s evidence established that the contemplated

copying constituted civil copyright infringement, neither the Copyright Act nor principles of

equity require that the contract be held unenforceable in this case.



Peterson, 48 P.3d at 930.18

Id.
19

Id. at 931 (citing Restatement (Second) of Contracts § 179 cmt. b; 6A Corbin on20

Contacts §§ 1512-13).

8

C.  Enforceability

Under Utah law, “the fact that a contract serves a prohibited purpose does not necessarily

make the contract unenforceable.”   An illegal contract will generally be enforced, unless “a18

statute or public policy demands that the contract be held unenforceable.”   To determine19

whether nonenforcement is demanded by a statute, a court considers “whether the underlying

purpose of the statute mandates holding the contract unenforceable, . . . whether the penalties and

remedies provided in the statute are intended to be exclusive,” and “whether holding the contract

unenforceable is to the benefit or detriment of the parties the statute is designed to protect.”20

Even if the contract in this case required Defendant to commit copyright infringement,

the Court finds that such illegality does not render the contract unenforceable.  In 17 U.S.C. §

301, the Copyright Act contains the following express preemption provision:

(a) On or after January 1, 1978, all legal or equitable rights that are equivalent to
any of the exclusive rights within the general scope of copyright as specified by
section 106 in works of authorship that are fixed in a tangible medium of
expression and come within the subject matter of copyright as specified by
sections 102 and 103, whether created before or after that date and whether
published or unpublished, are governed exclusively by this title.  Thereafter, no
person is entitled to any such right or equivalent right in any such work under the
common law or statutes of any State.

In § 301, Congress exhibited the express intention that the Copyright Act govern all legal and

equitable rights that are equivalent to the exclusive rights afforded copyright holders in their

copyrighted works.  Accordingly, all state law claims are expressly preempted by the Copyright



Gates Rubber Co., 9 F.3d at 846-48.21

See Philips Electronics North America Corporation v. BC Technical, Civil Case No.22

2:08-CV-639 DAK.

9

Act insofar as they govern the rights protected thereunder.   The parties have not cited any21

provision in the Copyright Act that would invalidate a contract which requires a copyright

violation.  Accordingly, the Court finds that the penalties and remedies set forth in the Copyright

Act, were meant to be exclusive of state remedies governing the same rights, including an

illegality defense based thereon.  Arguably, enforcing the contract in this case would encourage

similar contracts to the determent of copyright holders in general.  However, this potential

detriment may be largely mitigated by vigorous enforcement of the civil remedies available to

copyright holders under the Copyright Act.  Indeed, it appears that ADAC/Philips is attempting

to do just that by its filing an infringement suit against Plaintiff.   Moreover, as awarding22

damages to Plaintiff for breach of the contract would not prospectively require Defendant to

infringe ADAC/Philip’s alleged copyright, enforcing the contract in this case would not be to

ADAC/Philip’s detriment.  Therefore, the Court finds the Copyright Act does not mandate that

the contract be held unenforceable.

Finally, the Court finds that the contract also remains enforceable under the principles of

equity.  The parties in this case were of equal sophistication and bargaining power during the

formation process.  There is no evidence of coercion or that the contract was not freely entered

into by both parties.  The purpose of the contract was to fix Plaintiff’s circuit boards, not to

violate copyright law. Consequently, equity does not dictate that the Court refuse to enforce the

contract, which was found to exist by a duly empaneled jury.



10

IV.  CONCLUSION

For all of the reasons set forth above, it is hereby

ORDERED that Defendant’s Renewed Motion for Judgment as a Matter of Law is DENIED.

It is further

ORDERED that the Clerk of the Court ENTER JUDGMENT in favor of Plaintiff on the

jury’s verdict.

DATED September 15, 2008.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WBLESTER GARCIA-RODRIGUEZ

Plaintiff,

v.

UNITED STATES OF AMERICA,

Defendants. 

ORDER DISMISSING CASE

Case No. 2:05-CV-651 DAK

               Judge Dale A. Kimball 

This case was transferred to this court by the United States District Court for the Central

District of California on August 1, 2005.  No activity occurred on the case from that date to an

Order entered by the court on July 10, 2008.  The court’s order was returned as undeliverable. 

The court has searched the Bureau of Prisons’ directory and it states that Plaintiff was released

from custody.  Plaintiff has not kept this court apprised of his address.  See DUCivR 83-1.3(b)

(“In all cases, counsel and parties appearing pro se must notify the clerk’s office immediately of

any change in address, email address, or telephone number.”   Accordingly, this court has no

means of communicating with Plaintiff and Plaintiff has failed to pursue the case for over three

years.  The court, therefore, dismisses the case without prejudice. 

DATED this 15  day of September, 2008.th

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge







See Violent Crime Control and Law Enforcement Act of 1994,  42 U.S.C. §§1

13881-1390 (Family Unity Demonstration Project) (authorizing certain demonstration
projects, in which certain eligible offenders would be able to live in community
correctional facilities with their young children).

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT’S
MOTION TO CHANGE METHOD
BY WHICH BALANCE OF
SENTENCE IS SERVED

vs.

ROCHELLE WRIGHT, Case No. 2:06-CR-834 TS

Defendant.

Defendant moves to change the method by which the balance of her sentence is

served.  She proffers that she has served 19 months of the 34-month sentence imposed

on May 7, 2007, and requests that she be released to home confinement or a halfway

house-like facility for the remainder of her term.  She argues the Bureau of Prisons (BOP)

has failed to set up a Family Unity Demonstration Project of halfway house-like facilities

for mothers of young children as authorized by 42 U.S.C. § 13882,  and, therefore, the1



United States v. Smartt,  129 F.3d 539, 540 (10th Cir. 1997) (quoting United2

States v. Mendoza, 118 F.3d 707, 709 (10th Cir. 1997)).

Emphasis added. 3

United States v. Green, 405 F.3d 1180, 1184 (10th Cir. 2005).4

2

Court is empowered to fashion an effective alternative remedy to effectuate the goal of §

13882.  The government opposes the Motion on the ground that Defendant has not shown

any statutory authority that would allow the Court to modify her sentence. 

A federal sentencing court has only very limited authority to modify a previous

sentence.  Where, as in the present case, there was neither a direct appeal or collateral

challenge to the sentence: “A district court does not have inherent authority to modify a

previously imposed sentence; it may do so only pursuant to statutory authorization.”   2

Defendant bases her request on 18 U.S.C. § 3553 and 42 U.S.C. § 13882.  The

Court finds § 3553 does not authorize modification of a sentence once it is imposed.

Similarly, neither § 13882 nor any other any section of the Family Unity Demonstration

Project authorizes the sentencing court to modify a federal sentence after it has been

imposed.  

Instead, the controlling law is found at 18 U.S.C.  § 3582(c) expressly providing:

“the court may not modify a term of imprisonment once it has been imposed except”  in3

three limited circumstances.  Those circumstances are “(1) upon a motion by the Director

of the Bureau of Prisons; (2) if such modification is otherwise expressly permitted by

statute or by Rule 35 of the Federal Rules of Criminal Procedure; or (3) if a sentencing

range has subsequently been lowered by the Sentencing Commission.   4



42 U.S.C. § 13901(a) authorizes only the Attorney General, acting through the5

BOP’s Director, to select eligible prisoners for the program. 

3

Defendant shows none of the three limited circumstances. There is no motion by

the BOP’s director.  As stated above, no section contained in the Family Unity

Demonstration Project is a statute that authorizes modification by the Court.   There has5

been no subsequent lowering of sentencing range applied to Defendant by the Sentencing

Commission.  As to the Rule 35 provisions, now that it has been more than one year since

Defendant’s sentencing: it authorizes corrections or reduction of sentences only for

substantial assistance upon motion of the government—not the situation in this case. 

Defendant having failed to show grounds to modify her sentence, it is therefore

ORDERED that Defendant's Motion to Change Method by Which Balance of

Sentence is Served (Docket No. 22) is DENIED.

DATED   September 15, 2008.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge











































































































Docket No. 67.1

Ann. Cal. Health & Safety Code § 11362.5.2

Docket No. 74.3

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT’S
MOTION IN LIMINE

vs.

THOMAS SAY TANG, Case No. 2:07-CR-161 TS

Defendant.

This matter is before the Court for consideration of Defendant’s Motion in Limine,1

wherein he seeks the exclusion of a “California Compassionate Use Act”  card (the “Card”),2

issued to the Defendant by the Oakland Cannabis Buyer’s Cooperative pursuant to the California

Compassionate Use Act.  The Government filed an Opposition to this Motion.3

Defendant argues that the Card is irrelevant under Rule 402 of the Federal Rules of

Evidence, or in the alternative that the Card should be excluded pursuant to Rule 403 because

any probative value will be substantially outweighed by unfair prejudice to the Defendant. 



Def.’s Mot. in Limine [hereinafter Motion] at 5.4

Government’s Mem. Opp. [hereinafter Opposition] at 5.5

Fed. R. Evid. 401.6

Fed. R. Evid. 403.7

2

Defendant agrees that neither California law nor possession of the Card offers any defense

against criminal prosecution.  Defendant also argues that the Card will have a tendency to

confuse the jury, and prejudice the jury against the Defendant, due to an inference that the

Defendant is involved in the “marijuana culture,”  when the card only exempts personal, medical4

marijuana use by the holder.  The Government responds that the card is probative of whether or

not Defendant could smell and recognize marijuana, which in turn is relevant because the

arresting officer will testify that the smell of marijuana was very strong near the passenger side

window of the truck.  The government also argues that the card shows that the Defendant was

“familiar with and comfortable with the use, sale and purchase of marijuana.” Rule 401 of5

the Federal Rules of Evidence defines as relevant any evidence that has “any tendency to make

the existence of any fact that is of consequence to the determination of the action more probable

or less probable than it would be without the evidence.”   All relevant evidence is admissible6

under Rule 402 unless otherwise excluded, such as by the provisions of Rule 403, which

excludes any evidence for which the probative value is “substantially outweighed”  by the7

tendency of the evidence to, among other things, prejudice the jury or confuse the issues.

Based on the evidence presently before the Court, the Court finds that the Card is

probative evidence of an element that the government must prove – that the Defendant knew that

he was in possession of a controlled substance, specifically marijuana.  The fact that the



Opposition at 1.8

3

Defendant had been issued a card which enabled him to buy and possess marijuana under

California law is relevant to Defendant’s familiarity, knowledge and association with marijuana.  8

The Card thus meets the requirements of Rule 401.  The Court also finds that the probative value

of the Card is substantially outweighed by the tendency of the Card to prejudice the jury and

confuse the issues.

Based upon the record before the Court at this time, it is therefore

ORDERED that Defendant’s Motion in Limine to Exclude Evidence of Defendant’s

California Health and Safety Code Sec. 11362.5 Card is GRANTED.  The Court will revisit the

Motion during trial should the government provide more evidence regarding the probative nature

of the evidence excluded by this Order.

DATED   September 15, 2008.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge



























_________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
_________________________________________________________________

UNITED STATES OF AMERICA,
:

Plaintiff,
:

vs.
:

ORFIL JAVIER GARZA, MARIA E.
MARTINEZ-GARCIA, JOSE LUIS   :
MARTINEZ-ESQUIVEL and CRUZ
DAVID MARTINEZ-MONTES aka    :
PRIMO,

:
Defendants. 

:

2:07-CR-918DAK

ORDER SETTING TRIAL AND
EXCLUDING TIME UNDER THE
SPEEDY TRIAL ACT          
                          
Judge Dale A. Kimball

_________________________________________________________________

Based on a motion by the United States of America, and for

good cause appearing,

IT IS HEREBY ORDERED that trial in this matter is set for

December 15, 2008 at 8:30 a.m., to continue for five (5) days.

IT IS FURTHER ORDERED that the time between August 27, 2008,

until the new trial date is hereby excluded under 18 U.S.C.      

§§ 3161(h)(8)(A) and (8)(B) of the Speedy Trial Act because the

ends of justice served by the exclusion outweigh the best

interest of the public and the defendant in a speedy trial.  This

is based on the fact that the exclusion of time will give all

parties the reasonable time necessary for effective preparation,

taking into account the exercise of due diligence.



2

IT IS SO ORDERED.

DATED this 15   day of September, 2008.th

BY THE COURT:

)))))))))))))))))))))))))))))))))

DALE A. KIMBALL

United States District Court Judge







1 See docket no. 2. 

2 See docket no. 34.

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

FARHAN MOHAMMED,

Plaintiff,

v.

DAVIS COUNTY, county in Utah,

JOSHUA BOUCHER, an individual,

Defendants.

ORDER DENYING MOTION TO

WITHDRAW AS COUNSEL

Case No. 2:07CV637

District Judge Ted Stewart

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).1  Before the court is a motion to withdraw as

counsel2 for Farhan Mohammed (“Plaintiff”) filed by David K. Smith (“Mr. Smith”).  

Civil rule 83-1.4 of the United States District Court for the District of Utah Rules of

Practice governs withdrawal of counsel in this court.  See DUCivR 83-1.4.  In relevant part, that

rule provides:  “No attorney will be permitted to withdraw as attorney of record in any pending

action, thereby leaving a party without representation, except by written application and by order

of the court.  All applications for withdrawal must set forth the reasons therefor.”  DUCivR 83-

1.4(a).  This rule also contains three subsections that set forth different requirements for a written

application or motion to withdraw depending upon whether the withdrawal is sought with or



3 See docket no. 29.
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without the client’s consent and after a trial date has been scheduled.  See DUCivR 83-

1.4(a)(1)–(3).  The court notes that trial in this matter is currently set for March 15, 2010.3

Because Mr. Smith’s motion does not comply with rule 83-1.4(a), his motion to withdraw

is DENIED without prejudice.  Mr. Smith may refile his motion, but said motion will not be

granted unless and until he demonstrates that the requirements of rule 83-1.4 have been satisfied. 

 IT IS SO ORDERED.

DATED this 12th day of September, 2008.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge





 

 

 

 

Daniel L. Steele (6336) 

STUCKI STEELE PIA ANDERSON, LLC 

City Center I, Suite 900 

175 East 400 South 

Salt Lake City, Utah 84111 

Telephone:  (801) 524-1000 

Email: dan@sspafirm.com  

 

 

Attorneys for Defendant 

 

 

 

IN THE UNITED STATES DISTRICT COURT  

 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

* * * * * * * 

 

 

 

DOUGLAS S., ANN C.S., and LAURA S., 

 

 Plaintiffs, 

 

vs. 

 

ALTIUS HEALTH PLANS, INC., 

 

 Defendant.  

 

 

)

)
)
)
)
)

)

)

)

)

)

)

 

ORDER TO EXTEND DEADLINE FOR 

DISPOSITIVE MOTION  

 

Case No. 2:07-cv-734-DAK 

 

Judge Dale A. Kimball 

 

 

* * * * * * *  

Plaintiffs Douglas S., Ann C.S., and Laura S. and Defendant Altius Health Plans, Inc., 

having moved and stipulated that the parties shall have an extension of the deadline by forty-five 

(45) days for Dispositive Motion.  

mailto:dan@sspafirm.com


 

IT IS HEREBY ORDERED that the parties shall have to, and including, November 10, 

2008 to file a Dispositive Motion.  
    

DATED: September 15, 2008 

 

 

 

     ____________________________________ 

Judge Dale A. Kimball 
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2:07cv734

James L. Harris, Jr., USB #8204

ATTORNEY AT LAW

556 East 2100 South

Salt Lake City, Utah 84106

Telephone: (801) 466-3133

jlharris65@q.com

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

DOUGLAS S.., ANN S., and LAURA S. :

ORDER GRANTING

Plaintiffs : MOTION FOR LEAVE TO

WITHDRAW AS ATTORNEY

vs. :

Civil No. 2:07-CV-734 DAK 

ALTIUS HEALTH PLANS, INC., :

Defendant.

______________________________________________________________________________

Based upon the motion of James L. Harris, Jr., and for good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED and DECREED:

James L. Harris, Jr., is granted leave to withdraw as Plaintiffs’ counsel and is hereby

deemed withdrawn as counsel.  

DATED this 15  day of SEPTEMBER, 2008.th

BY THE COURT:

__________________________________

DALE A. KIMBALL

United States District Court Judge

mailto:jlharris65@q.com


1 See docket nos. 17, 18.

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

PEDRO LOERA,

Plaintiff,

v.

TAYLOR’S BOATS, INC., a Utah

corporation,

Defendant.

ORDER GRANTING MOTIONS TO

WITHDRAW AS COUNSEL

Case No. 2:07cv975

Magistrate Judge Paul M. Warner

Before the court are renewed motions to withdraw as counsel1 for Pedro Loera

(“Plaintiff”) filed by Leslie G. Schaar and Bruce E. Clotworthy of the law firm Hoole & King

(collectively, the “Hoole & King attorneys”) .

For the reasons set forth in the motions, the court has concluded that the Hoole & King

attorneys have satisfied the requirements for withdrawing without Plaintiff’s consent by (1)

filing motions to withdraw that were “served upon the client and all other parties or their

attorneys” and (2) certifying that Plaintiff has “been notified in writing of the status of the case

including the dates and times of any scheduled court proceedings, pending compliance with any

existing court orders, and the possibility of sanctions.”  DUCivR 83-1.4(a)(2).  The Hoole &

King attorneys have also satisfied the requirements for withdrawing after a trial date has been



2 See docket nos. 17, 18.
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set.  See DUCivR 83-1.4(a)(3).  Based on the foregoing, the court GRANTS the Hoole & King

attorneys’ motions to withdraw as counsel for Plaintiff. 

Certain responsibilities are imposed upon Plaintiff as a result of the court permitting the

Hoole & King attorneys to withdraw.  Those responsibilities are set forth in rule 83-1.4(b),

which provides:

Whenever an attorney withdraws or dies, is removed or suspended,

or for any other reason ceases to act as attorney of record, the party

represented by such attorney must notify the clerk of the

appointment of another attorney or of his decision to appear pro se

within twenty (20) days or before any further court proceedings are

conducted.

DUCivR 83-1.4(b).  Accordingly, Plaintiff shall provide the court and all counsel of record in

this case with a written notice naming his new counsel or, alternatively, his decision to appear

pro se.  If Plaintiff retains counsel, said counsel shall promptly file a formal notice of appearance

in this case.

In summary, IT IS HEREBY ORDERED:

1. The Hoole & King attorneys’ motions to withdraw as counsel for Plaintiff 2 are

GRANTED. 

2. Plaintiff shall, within twenty (20) days of the date of this order, file a notice with

the court naming his new counsel or, alternatively, indicating his decision to appear pro se.  If

Plaintiff chooses to retain counsel, rather than appear pro se, said counsel shall promptly file a

formal notice of appearance in this case.
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3. In order to ensure that Plaintiff receives notice of these obligations, the Clerk of

the Court shall send a copy of this order to Plaintiff by U.S. Mail, first class, postage prepaid, at

the following address, which is Plaintiff’s last-known mailing address:

Pedro Loera

3575 South Chatterleigh Rd.

West Valley City, Utah 84128

Further, unless and until Plaintiff retains new counsel, any party wishing to effect service upon

Plaintiff from this point forward shall serve him at the above-referenced address.

IT IS SO ORDERED.

DATED this 12th day of September, 2008.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge

















G. FRED METOS - 2250

Attorney for Defendant

10 West Broadway, Suite 650

Salt Lake City, Utah 84101

Telephone:  (801) 364-6474

Facsimile: (801) 364-5014

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

:

UNITED STATES OF AMERICA,

:

Plaintiff, FINDINGS AND ORDER

:

v.

: Case No.  2:08 CR 156 

IRA BURDELL WAKEFIELD,

:

Defendant.

______________________________________________________________________________

Based on motion of the defendant and stipulation of the plaintiff, and having considered

the entire file, the court enters the following;

FINDINGS

 1. If defendant's motion to continue were denied it would deny the defendant

continuity of counsel because counsel has a scheduling conflict.

2. Counsel has exercised due diligence in preparing this case.

3. The ends of justice in granting a continuance outweigh the best interests of the

public and the defendant in a speedy trial.



ORDER

It is hereby ORDERED that the trial date of September 22, 2008, be stricken and the trial

continued.

It is further, ORDERED that the time between September 22, 2008, and the next trial date

be excluded from the computation for the time for trial as described in 18 U.S.C. §3161.

DATED this 15th day of September, 2008.

BY THE COURT:

_________________________________

  Honorable Ted Stewart

United States District Court Judge











 

 

 

MAX D. WHEELER (3439) 

RICHARD A. VAN WAGONER (4690) 

SAM HARKNESS (9448) 

SNOW, CHRISTENSEN & MARTINEAU 

10 Exchange Place, Eleventh Floor 

Post Office Box 45000 

Salt Lake City, Utah  84145 

Telephone:  (801) 521-9000 

 

Attorneys for Defendant David Eugene Ross, II 

 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 

 
 
UNITED STATES OF AMERICA, 

 

Plaintiff, 

 

v. 

 

PATRICK MERRILL BRODY and 

DAVID EUGENE ROSS, II,  

 

Defendants. 

 

 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 
 

ORDER FOR TRAVEL 

 

 

 

No. 2:08-CR-00410 

Judge Dale A. Kimball 

Magistrate Judge David O. Nuffer 

 

 

 Based upon the Motion for Travel and for good cause shown, it is hereby 

 ORDERED that defendant, David Eugene Ross II, may travel to Japan to visit with his 

son, ex-daughter-in-law and grandchildren from October 2, 2008 until October 13, 2008. 

 DATED this 15
th

 day of September, 2008. 

      BY THE COURT:     

             

       

      Honorable Dale A. Kimball, 

      United States District Judge 

 

   

















Robert L. Janicki, #5493

Lance H. Locke, #9440

STRONG & HANNI

Attorneys for Defendants

3 Triad Center, Suite 500

Salt Lake City, Utah 84180

Telephone:  (801) 532-7080

Facsimile:  (801) 323-2090

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

 DONALD R. FORD and TASHA M. FORD,

     Plaintiffs,

vs.

ONTECH DELAWARE, INC., ONTECH

OPERATIONS, INC., and WAL-MART

STORES, INC.,

 

     Defendants.

ORDER OF DISMISSAL WITHOUT

PREJUDICE OF DEFENDANT WAL-

MART STORES, INC.

Civil No.: 2:08-cv-547

Judge:  Dale A. Kimball

The Court having separately received and approved the stipulation of the parties and for

good cause shown does now hereby

ORDER, ADJUDGE AND DECREE that Plaintiffs’ Complaint, and all claims contained

therein against Defendant Wal-Mart Stores, Inc. be and the same hereby is dismissed without

prejudice, all parties to bear their own costs and attorney’s fees incurred herein.  This dismissal

does not effect in any manner Plaintiffs’ claims against co-defendant Ontech.
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DATED this 15  day of September, 2008.th

BY THE COURT:

Honorable Dale A. Kimball

CERTIFICATE OF SERVICE

I hereby certify that on the ____ day of ________________, 2008, a true and correct 

copy of the foregoing ORDER OF DISMISSAL WITHOUT PREJUDICE OF 

DEFENDANT WAL-MART STORES, INC. was filed using the court’s EM/ECF system, 

which sent notice to the following:

Daniel Wilkinson

DRIGGS, BILLS & DAY, P.C.

331 South 600 East

Salt Lake City, UT 84102

Attorney for Plaintiff

   __________________________________

003735.00079
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ORDER GRANTING STIPULATED MOTION FOR ENLARGEMENT OF TIME

PETER J. SALMON (UT BN 9382)

PITE DUNCAN, LLP

4375 JUTLAND DRIVE, SUITE 200

SAN DIEGO, CA 92117

TELEPHONE: (619) 590-1300

FACSIMILE:  (619) 590-1385

JAMES H. WOODALL (UT BN 5361)

WOODALL & WASSERMAN

10653 River Front Parkway, Suite 290

South Jordan, UT 84095

Telephone: (801) 254-9450

Facsimile:  (801) 254-9451

Attorneys for Defendants Aurora Loan Services, Cal-Western Reconveyance, James H.

Woodall, Woodall & Wasserman, Lehman Brothers Bank, FSB, Lehman Brothers, 

Mortgage Electronic Registration Systems, Inc. dba MERS, Pete Vella, and Gerald R. Moss

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH - CENTRAL DIVISION

BART N. CHRISTOFFERSON,

Plaintiff,

v.

AURORA LOAN SERVICES, CAL

WESTERN RECONVEYANCE, JAMES H.

WOODALL & WASSERMAN, LEHMAN

BROTHERS BANK, FSB LEHMAN

BROTHERS AXIOM FINANCIAL, LLC, a

Utah Limited Liability Company, MELISSA

WRIGHT, an individual and Director of

Axiom Financial INWEST TITLE

SERVICES, INC, a Utah for profit

Corporation, MORTGAGE ELECTRONIC

REGISTRATION SYSTEMS, INC, a foreign

Case No.  2:08-cv-00663-DAK

ORDER GRANTING STIPULATED

MOTION FOR ENLARGEMENT OF

TIME TO RESPOND TO PLAINTIFF’S

COMPLAINT
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ORDER GRANTING STIPULATED MOTION FOR ENLARGEMENT OF TIME

corporation, DBA MERS, PETE VELLA, an

individual and employee of Cal Western

Reconveyance GERALD R. MOSS, an

individual and CEO of Cal-Western

Reconveyance,

Defendants.

Based upon the Stipulated Motion of Defendants Aurora Loan Services, Cal-Western

Reconveyance, James H. Woodall, Woodall & Wasserman, Lehman Brothers Bank, FSB, Lehman

Brothers, Mortgage Electronic Registration Systems, Inc. dba MERS, Pete Vella, and Gerald R.

Moss (“Defendants”), and Plaintiff, in propria persona, for an enlargement of time for Defendants

to respond to Plaintiff’s Complaint, and other good cause appearing,

IT IS ORDERED THAT Defendants shall have until September 30, 2008, to respond to

Plaintiff’s Complaint.

Dated this 15   day of September, 2008.th

_____________________________________

Honorable Dale A. Kimball

United States District Court Judge

APPROVED AS TO FORM:

PITE DUNCAN, LLP

/s/ Peter J. Salmon

Peter J. Salmon, Attorneys for Defendants

Aurora Loan Services, Cal-Western

Reconveyance, James H. Woodall, Woodall

& Wasserman, Lehman Brothers Bank, FSB,

Lehman Brothers, Mortgage Electronic

Registration Systems, Inc. dba MERS, Pete

Vella, and Gerald R. Moss

/s/ Bart N. Christofferson

Plaintiff in propia persona
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ORDER GRANTING STIPULATED MOTION FOR ENLARGEMENT OF TIME

CERTIFICATE OF SERVICE

I hereby certify that on the 12th day of September, 2008, I electronically filed ORDER

GRANTING STIPULATED MOTION FOR ENLARGEMENT OF TIME TO RESPOND TO

PLAINTIFF’S COMPLAINT with the Clerk of the Court using the CM/ECF system, which sent

notification of such filing to the following CM/ECF participants:

Daniel L. Steele

Stucki Steele Pia & Anderson

City Center 1, Suite 900

175 East 400 South

Salt Lake City, UT 84111

dan@sspafirm.com

Attorneys for Defendants Melissa Wright and Axiom Financial, LLC

and by Federal Express, placing a true copy in a sealed Federal Express envelope addressed to the

following:

Bart N. Christofferson

407 South 300 East

Lehi, UT 84043

Plaintiff in propia persona

I am familiar with the firm's practice of collection and processing correspondence for Federal

Express delivery and that the documents served are deposited with Federal Express this date for

overnight delivery.

/s/ Peter J. Salmon

Peter J. Salmon, Attorneys for Defendants

Aurora Loan Services, Cal-Western

Reconveyance, James H. Woodall, Woodall

& Wasserman, Lehman Brothers Bank, FSB,

Lehman Brothers, Mortgage Electronic

Registration Systems, Inc. dba MERS, Pete

Vella, and Gerald R. Moss

mailto:dan@sspafirm.com





	 Defendant. 

