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The debtor files statements and schedules to give the trustee and the court an accurate picture of the financial situation. 
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The trustee continues to investigate the financial affairs of the debtor. If warranted, the trustee may commence an adversary proceeding.
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The resolution of the adversary proceeding is entered on the docket in the main case.


UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

GUIDELINES FOR APPEAL PROCEDURES
THE UNITED STATES BANKRUPTCY APPELLATE PANEL
OF THE TENTH CIRCUIT

Pursuant to Local Rules of the United States Bankruptcy Appellate Panel of the Tenth Circuit, the
following guidelines should be used to facilitate the processing of an appeal. Further information can be
obtained from the Bankruptcy Appellate Panel website at www.bap10.uscourts.gov. The forms mentioned
below are accessible on the Bankruptcy Court's website www.utb.uscourts.gov.

1. Pursuant to U.S.C. § 158(c)(1), all appeals from Bankruptcy Courts in the Tenth Circuit are heard by
the United States Bankruptcy Appellate Panel of the Tenth Circuit, unless the appellant at the time of
filing the Notice of Appeal and Statement of Election elects to have the appeal heard by United States
District Court District of Utah (District Court), OR any other party elects not later than 30 days after
service of the Notice of Appeal and Statement of Election to have such appeal heard by the District
Court. Other parties who elect to have the appeal heard by the District Court must file an Optional
Appellee Statement of Election to Proceed in District Court with the Bankruptcy Appellate Panel.

2. Within 14 days after the filing of the Notice of Appeal and Statement of Election, the Appellant shall
file a Designation of Record and Statement of Issues on Appeal with the Bankruptcy Court and serve a
copy on the Appellee. The Appellee has 14 days after the service of Appellant's Designation of Record
and Statement of Issues to file his/her own Designation of Record and Statement of Issues with the
Bankruptcy Court and serve a copy on the Appellant. Pursuant to 10th Cir. BAP L.R. 8009-1, the
designated items of the record on appeal for purposes of Fed. R. Bankr. P. 8009(a)(4) must be presented
to the Bankruptcy Appellate Panel by the parties in the appendices as required by Fed. R. Bankr. P.
8018(b) and the 10th Cir. BAP L.R. 8018-1. Parties should not provide copies of the designated items to
the bankruptcy court.

3. Timely Requests for Transcripts are necessary to ensure adequate time to reproduce the records. Any
party must order the parts of the transcript that will be needed on appeal pursuant to Fed. R. Bankr. P.
8009(b). The Court will not bear the cost of requested transcripts. Please file the transcript order form
with the Clerk of the Bankruptcy Court as proof of a timely request.

4. The Bankruptcy Court's Appeals Clerk, as required by 10th Cir. BAP L.R. 8010-1(a), has already
transmitted copies of the Notice of Appeal and Statement of Election and other pertinent pleadings to
the Clerk of the Bankruptcy Appellate Panel. A Bankruptcy Appellate Panel case number will be
assigned, and further instructions to assist you will be forwarded, by the Bankruptcy Appellate Panel
Clerk’s office.

5. The Bankruptcy Court case docket may be obtained through PACER (https://www.pacer.gov/)
or by contacting the Bankruptcy Court Clerk's office at 801-524-6687.

6. Contact information for the Bankruptcy Appellate Panel of the Tenth Circuit

U.S. Bankruptcy Appellate Panel of the Tenth Circuit
Office of the Clerk, Byron White U.S. Courthouse
1823 Stout Street, Denver, CO 80257

Tel: 303-335-2900, Fax: 303-335-2999

David A. Sime

Rev 4/16 Clerk of Court


http://www.bap10.uscourts.gov/
http://www.utb.uscourts.gov/
https://www.pacer.gov/

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

GUIDELINES FOR APPEAL PROCEDURES TO
UNITED STATES DISTRICT COURT

Pursuant to Fed. R. Bankr. P. 8001 through 8028, the following guidelines should be used to facilitate
the processing of the recently filed appeal. The forms mentioned below are accessible on the Bankruptcy
Court's website www.utb.uscourts.gov.

1. The Bankruptcy Court's Appeals Clerk, as required by DUCIiVR 83-7.9, has already transmitted
copies of the Notice of Appeal and Statement of Election and other pertinent pleadings to the U.S.
District Court Clerk's office. A District Court case number will be assigned. Within 14 days after the
filing of the Notice of Appeal, the appellant shall file a Designation of Record and Statement of Issues
on Appeal with the Bankruptcy Court and serve a copy on the Appellee. The Appellee has 14 days after
the service of Appellant's Designation of Record and Statement of Issues to file his/her own Designation
of Record and Statement of Issues with the Bankruptcy Court and serve a copy on the Appellant. All
further documents shall be filed with the United States District Court for the District of Utah.
Instructions to assist you will be forwarded by the District Court Clerk’s office.

2. Timely Requests for Transcripts are necessary to ensure adequate time to reproduce the records. Any

party must order the parts of the transcript that will be needed on appeal. The Court will not bear the cost
of requested transcripts. Please file the transcript order form with the Clerk of the Bankruptcy Court and

the U.S. District Court Clerk's office as proof of a timely request.

3. If the case is remanded to the Bankruptcy Court, counsel should obtain time on the Court's calendar
for whatever proceedings are required. For further information see Fed. R. Bankr. P. 8001-8028.

4. As mentioned previously, forms may be obtained or referenced on the Bankruptcy Court website.
In addition, copies of the docket may be obtained through PACER (www.pacer.gov) or by contacting
the Bankruptcy Court Clerk's office at 801-524-6687.

David A. Sime

Clerk of Court

Rev. 4/16



SUING THE UNITED STATES, ITS AGENCIES, AND EMPLOYEES AND KEEPING
THEM IN COURT

Jared C. Bennett
First Assistant United States Attorney
United States Attorney’s Office District of Utah

l. SERVING THE UNITED STATES, ITS AGENCIES, AND EMPLOYEES

A. Fed. R. Civ. P. 4(i) governs service of process upon the United States, its
agencies, and employees

B. Rule 4(i) is not subject to the waiver of service provisions. Fed. R. Civ. P. 4(d)
(stating that only parties served under Rule 4(e), (f), or (h) are subject to waiver of service
provisions)

C. Service on the United States:

1. Summons and complaint delivered “to the United States attorney for the
district where the action is brought—or to an assistant United States attorney or clerical
employee whom the United States attorney designates in a writing filed with the court clerk”

OR
2. Registered or certified mail to the civil process clerk at the United States
Attorney’s Office. Fed. R. Civ. P. 4(i)(1)(A).
a. Civil Process Clerk for the District of Utah is Valerie Maxwell.
AND

3. Registered or certified mail to the Attorney General of the United States.

4. Service upon the United States Attorney is the start date for when the
clock starts for the United States’ responsive pleading or motion. Fed. R. Civ. P. 12(a)(2), (3).

D. If a federal agency or employee is being sued in an official capacity, you must:

1. Serve the United States (as explained above)

AND

2. Serve the federal agency or employee with the summons and complaint by
registered or certified mail.
E. If a federal employee is being sued in his/her personal capacity, you must:

1. Serve the United States (as explained above)

AND
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2. Serve the individual employee under Fed. R. Civ. P. 4(e), (f), or ().
. FEDERAL JURISDICTION GENERALLY

A Unlike state courts, federal courts are of limited jurisdiction. Kokkonen v.
Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).

B. Federal court jurisdiction is so limited that courts “presume[] that a cause lies
outside of this limited jurisdiction .. ..” Id.

C. The burden of establishing the federal court’s jurisdiction over a matter “rests
upon the party asserting jurisdiction.” 1d.

D. Against most parties, this jurisdictional burden can be resolved by establishing a
federal question (28 U.S.C. § 1331) or diversity jurisdiction (28 U.S.C. § 1332) along with any
supplemental jurisdiction (28 U.S.C. § 1367).

E. To have jurisdiction over the United States, however, mere federal question is not
enough. The plaintiff must be able to show that the United States has waived its sovereign
immunity. See, e.g., Eagle-Picher Indus., Inc. v. United States, 901 F.2d 1530, 1532 (10th Cir.
1990) (“[J]urisdiction over a suit against the United States cannot be based upon 28 U.S.C.

8 1331, because that statute does not waive the government’s sovereign immunity[.]”).

1. SOVEREIGN IMMUNITY

1X3

A. As a general rule, “‘the United States, as sovereign, is immune from suit save as it
consents to be sued.”” United States v. Mitchell, 445 U.S. 535, 538 (1980) (quoting United
States v. Sherwood, 312 U.S. 584, 586 (1941)).

B. The United States’ consent to be sued is “a prerequisite for jurisdiction.” United
States v. Mitchell, 463 U.S. 206, 212 (1983).

C. In order for the United States to waive this sovereign immunity, the waiver
“‘cannot be implied but must be unequivocally expressed.”” Id. (quoting United States v. King,
395 U.S. 1, 4 (1969)).

D. The plaintiff bears the burden of establishing that the United States waived its
sovereign immunity. Mitchell, 463 U.S. at 212.

IV. COMMON WAIVERS OF SOVEREIGN IMMUNITY
A. Federal Tort Claims Act (“FTCA”)—28 U.S.C. 8§88 1346(b)(1), 2401(b), 2671-80.

1. “The FTCA constitutes a limited waiver of the Government’s sovereign
immunity.” Cannon v. United States, 338 F.3d 1183, 1188 n.10 (10th Cir. 2003).

2. FTCA grants “exclusive jurisdiction” to federal courts over:

a. “injury or loss of property, or personal injury or death caused by
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b. the negligent or wrongful act or omission of any employee of the

Government
C. while acting within the scope of his office or employment,
d. under circumstances where the United States, if a private person,

would be liable to the claimant according to the law of the place where the
act of omission occurred.” 28 U.S.C. 88 1346(b)(1); 2674.

3. Because the FTCA’s waiver of sovereign immunity gives federal courts
“exclusive jurisdiction,” a tort case filed against the United States in state court will be dismissed
even if removed to federal court because of doctrine of derivative jurisdiction. Lopez v.
Sentrillon Corp., 749 F.3d 347, 350 (5th Cir. 2014) (dismissing FTCA claims against United
States that were removed from federal court because under derivative jurisdiction doctrine,
federal court acquires jurisdiction to same extent as state court had prior to removal. Because
state court had no jurisdiction over the United States, federal court did not either).

4. Congress established certain conditions on the FTCA’s waiver of
sovereign immunity:

a. Plaintiff must present tort claim to agency in writing within 2 years
of claim’s accrual. 28 U.S.C. § 2401(b).

--The SF-95 is the form to file with the agency to which
you are presenting your client’s tort claim.

--Failure to timely present claim to agency means that it is
“forever barred,” 28 U.S.C. § 2401(b), although equitable tolling
may apply in limited cases. United States v. Kwai Fun Wong, 135
S.Ct. 1625, 1632-33 (2015).

b. To meet the FTCA’s presentation requirements for purposes of
sovereign immunity, a claim to the agency must contain ““(1) a written statement sufficiently
describing the injury to enable the agency to begin its own investigation, and (2) a sum certain
damages claim.”” Bradley v. United States ex rel. Veterans Admin., 951 F.2d 268, 270 (10th Cir.
1991) (citation omitted).

C. If the agency denies a claim, the plaintiff has 6 months from the
denial to file an action federal district court. 28 U.S.C. § 2401(b). This is also
subject to equitable tolling. Kwai Fun Wong, 135 S.Ct. at 1633.

d. Plaintiff is limited to damages stated in administrative claim absent
exceptional circumstances. 28 U.S.C. § 2675(Db).

--Punitive damages not available. 28 U.S.C. § 2674.
--Pre-judgment interest not available. 28 U.S.C. § 2674.
5. Bench trial only in FTCA cases. 28 U.S.C. § 2402.
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6. Under 28 U.S.C. § 2680(h), the FTCA does NOT waive sovereign
immunity for:

a. Claims based on government employee’s execution of a
“discretionary function.” 28 U.S.C. § 2680(a). For example,

--Firefighting activities
--Deciding not to have parking lot lighting in a National Park

b. Claim arising out of the loss, miscarriage, or negligent
transmission of the mail. 28 U.S.C. § 2680(b).

C. Claims arising over seizure of goods. 28 U.S.C. § 2680(c).

d. Claims “arising out of” assault, battery, false imprisonment, false
arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or
interference with contract rights. 28 U.S.C. § 2680(h).

--However, sovereign immunity is waived for claims of assault,
battery, false imprisonment, false arrest, abuse of process, and malicious prosecution where
actions of law enforcement officer involved. 28 U.S.C. § 2680(h).

B. TAKINGS CLAIMS & CONTRACT CLAIMS

1. Tucker Act provides waiver of sovereign immunity for takings claims and
contract claims. 28 U.S.C. § 1491.

2. However, Tucker Act’s waiver of sovereign immunity requires takings
and contract claims over $10,000.00 to be filed in the Federal Court of Claims not federal district
court. E. Enter. v. Apfel, 524 U.S. 498, 520 (1998).

3. Caveat: There are times when Congress has withdrawn the requirement to
file with the Federal Court of Claims for certain types of takings.

C. QUIET TITLE

1. 28 U.S.C. § 2409a: Waives sovereign immunity to file a quiet title action
against the United States in which the United States claims an ownership interest.

a. It provides the federal district courts with “exclusive jurisdiction”
over quiet title claims against the United States. 28 U.S.C. § 1346(f).

--Derivative jurisdiction applies if case filed in state court first.

b. Waiver of sovereign immunity precludes disturbing the United
States in its possession of the land and preliminarily enjoining the United States as part of a quiet
title action. 28 U.S.C. § 2409a(b), (c).

C. Complaint must state “with particularity” the “nature of the right,
title, or interest in which the plaintiff claims in the real property, the circumstances under which
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it was acquired, and the right, title, or interest claimed by the United States.” 28 U.S.C.
8§ 2409a(d).

d. No jury trial. 28 U.S.C. § 2409a(f).

2. 28 U.S.C. § 2410: Waiver of sovereign immunity that allows plaintiff to
bring United States into either federal or STATE COURT to quiet title to, foreclose a mortgage
or lien, to partition, to condemn, or of interpleader on real or personal property “on which the
United States has or claims a mortgage or other lien.” 28 U.S.C. § 2410(a). The United States
can still remove to federal court under 28 U.S.C. § 1442,

a. This waiver of sovereign immunity requires pleading with
particularity. 28 U.S.C. § 2410(b).

b. Rules regarding service on the United States and its response time
are set out and preempt state law to the contrary. 28 U.S.C. § 2410(b).

D. INJUNCTIVE & DELCARATORY RELIEF
1. 5 U.S.C. § 702: Waives sovereign immunity to:

a. Seek judicial review of many executive agency final agency
actions that do not already have a procedure for challenging them in a specific laws; and

b. Seek injunctive or declaratory relief, “other than money damages”
for a claim that an agency or an officer/employee thereof acted or failed to act in an official
capacity or under color of legal authority.

V. ETHICAL CONSIDERATIONS IN SUING THE UNITED STATES

A. Utah R. Prof. Conduct 4.2(a): In representing a client, a lawyer shall not
communicate about the subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer. Notwithstanding the foregoing, an attorney may, without such prior consent,
communicate with another's client if authorized to do so by any law, rule, or court order, in
which event the communication shall be strictly restricted to that allowed by the law, rule or
court order, or as authorized by paragraphs (b), (c), (d) or (e) of this Rule.

B. How does this apply to government agencies that your client is suing?

1. Utah St. Bar Eth. Op. No. 115R, 1994 WL 579853 (approved July 29,
1994) (opining that a lawyer representing a government office or department may not prevent
lawyer representing private party from contacting any employee of the government office or
department outside presence of government attorney, whether or not the communication involves
a matter in litigation. However, if counsel for a private party contacts an employee of a
government agency about pending litigation against the agency involving the private party,
counsel must inform the government employee (a) about the pending litigation or that the matter
has been referred to agency counsel and (b) about his representation of a private party in that
litigation.)
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2. When an Assistant United States Attorney (“AUSA”) is defending the
United States, the AUSA represents the United States not the government employee UNLESS
the government employee is being sued in his/her personal capacity. Consequently, contacting a
represented government employee about a personal capacity matter against him/her in litigation
will implicate Rule 4.2 as it would for any other individual.
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submission in order to be eligible for an award.

Contact Us

100 F Street NE

Mail Stop 5631
Washington, DC 20549
Phone: (202) 551-4790
Fax: (703) 813-9322

htips:/www.sec.goviwhislleblower/submit-a-tip

SEC.gov | Office of the Whistleblower

Modified: April 12, 2018
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4/18/2018 SEC.gov | Office of the Whistleblower
identified or if it appears to be a shared voicemail system, OWB attorneys make two additional attempts to contact the
individual.
if you would like to speak to an attorney in the Office please call 202-551-4790 and provide your TCR submission number
(if you have one) when you leave a message.
‘ Modified: March 23, 2018

hitps:/Avww.sec.goviwhistieblower/frequently-asked-questions mn
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Jrarw.sec.gov/wh @ SEC.gov | Office of the Whi...
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istieblower/submit-a-tip

U.S. SECURITIES AND i Search SEC.gov Q
E}(CHANGE CDMMISSION L:{JMF“J'-'-.T‘W FILINGS | MORE SEARCH OPTIONS

ABOUT DIVISIONS & OFFICES ENFORCEMENT REGULATION EDUCATION FILINGS NEWS

https://www.sec.gov/whistleblower/submit-a-tip

Office of the Office of the Whistleblower a]f]v]=]+]

Whiztleblower

To qualify for an award under the Whistieblower Program, you must submit =~~~

Claim an Award

information regarding possible secunties law viclations to the Commission in one 100 F Street ME
of the following two ways: Mail Stop 5631
Final Ord ;
e = (1) By submitting a tip electronically through the SEC's Tips, Complaints and ‘;:“.;aﬁhlr-':g;c;]r;, ?5(5:1%3?;?]
H Referrals Portal by clicking the button below. one: (202)
Retaliation Fax: (703) 513-9322

; i *The TCH complaint form is compatible
| ...J Submita Tip | for use with Microsoft Internet Explorer

FResources

{IE) version 11, Safan, Mozilla Firefox
and Google Chrome (please note that
use of the Chrome browser may result in
FAQHS some visual format issues including the
dispiay of instructional pop up boxes). ™"

Financial Reporting
Fraud (2} By mailing or faxing a Form TCR to:

SEC Office of the Whistleblower
100 F Street NE

Mail Stop 5631
Washington, DC 20549

Fax: (703) 813-9322

If you are submitting additional information relating to a previously submitted fip,
please reference your anginal TCR submission number.

Important Notes

If you submit your information online through the SEC's Tips, Complaints and
Referrals Portal, and would like to (1) be eligible to apply for a whistleblower
award andfor (2) receive additional confidentiality protections (even if you do not
wish to be considered for an award), you must answer "yes" to the question "Are
you filing this tip under the SEC’s whistleblower program?” on the "About You"

page of the online questionnaire. You must also complete the whistleblower
declaration at the end of the questionnaire.

The SEC treats all tips, complaints and referrals as confidential and nonpublic,
and dnoe not dicclace cueh information o third nadioc owveont in limiteod



Andrew Munson
Text Box
https://www.sec.gov/whistleblower/submit-a-tip
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http://www.utfraud.com/

STOP FRAUD UTAH

W #StopFraudUtah

VIEW WHITE COLLAR CRIME OFFENDERS IN UTAH

Stop Fraud Utah is a joint initiative by Federal, State, and Local law enforcement to
educate consumers about financial fraud and how to avoid it.
Participating organizations include the U.S. Securities and Exchange Commission, U.S.
Attorney’s office, Utah Attorney General’s Office, Financial Industry Regulatory
Authority (FINRA), Utah Division of Securities, U.S. Commodity Futures Trading
Commission, Utah Division of Consumer Protection, FBI, IRS and Salt [ ake

County/Utah County Attorneys offices.
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Investing starts here

Find and connect with trusted financial service providers online.
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Information for Longfin Corp. Investors

For details, read the article here.

SECURING FUTURES

The SEC enforces the securities laws to protect
the more than 65 million American households
that have turned to the securities markets to
invest in their futures—whether it's starting a
family, sending kids to college, saving for
retirement or attaining other financial goals.

WE INFORM AND PROTECT WE FACILITATE CAPITAL
INVESTORS FORMATION

| REGULATION EDUCATION FILINGS NEWS
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WE ENFORCE FEDERAL WE REGULATE SECURITIES WE PROVIDE DATA
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EDGAR | Company Filings - Free access to 21 million filings.
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