
M
ai

n 
Ba

nk
ru

pt
cy

 C
as

e 
(a

n 
ad

ve
rs

ar
y 

pr
oc

ee
di

ng
 is

 fi
le

d 
w

hi
le

 th
e 

m
ai

n 
ca

se
 is

 p
en

di
ng

)

Th
e 

Li
fe

 o
f a

n 
A

dv
er

sa
ry

 P
ro

ce
ed

in
g 

(c
on

cu
rr

en
t w

ith
 m

ai
n 

ca
se

)

A
 fe

w
 ti

ps
 fo

r w
or

ki
ng

 w
ith

 th
e 

Ba
nk

ru
pt

cy
 C

ou
rt

:

O
nc

e 
an

 a
dv

er
sa

ry
 p

ro
ce

ed
in

g 
is 

fil
ed

, B
an

kr
up

tc
y 

Ru
le

 7
00

1 
et

 se
q.

 (w
hi

ch
 co

rr
es

po
nd

 to
 th

e 
FR

C
P)

 g
ov

er
n 

th
e 

pr
oc

ed
ur

es
 fo

r s
er

vi
ce

, d
isc

ov
er

y,
 p

re
-t

ria
l m

at
te

rs
, w

itn
es

se
s a

nd
 e

vi
de

nc
e,

 su
m

m
ar

y 
ju

dg
m

en
t, 

an
d 

tr
ia

l. 
Lo

ca
l R

ul
es

 
70

03
-1

 th
ro

ug
h 

70
69

-1
 a

re
 a

lso
 a

pp
lic

ab
le

 to
 a

dv
er

sa
ry

 p
ro

ce
ed

in
gs

.

U
se

 th
e 

fo
rm

s s
pe

ci
fic

 to
 b

an
kr

up
tc

y,
 fo

un
d 

in
 th

e 
Fo

rm
s a

nd
 L

oc
al

 R
ul

es
 li

nk
 a

t w
w

w
.u

tb
.u

sc
ou

rt
s.g

ov
.

C
on

ta
ct

 th
e 

sc
he

du
lin

g 
cl

er
k 

fo
r a

 h
ea

rin
g 

da
te

. N
o 

ac
tio

n 
w

ill
 b

e 
ta

ke
n 

on
 a

 m
ot

io
n 

un
til

 it
 is

 se
t f

or
 h

ea
rin

g 
or

 a
 p

en
di

ng
 

or
de

r i
s f

ile
d.

WilldeMP
Line

WilldeMP
Line

WilldeMP
Line

WilldeMP
Line

WilldeMP
Text Box
Debtor files the bankruptcy petition, which creates the main case

WilldeMP
Text Box
A bankruptcy trustee is appointed

WilldeMP
Line

WilldeMP
Line

WilldeMP
Line

WilldeMP
Line

WilldeMP
Line

WilldeMP
Text Box
Plaintiff files and serves a Complaint

WilldeMP
Text Box
Defendant files an Answer

WilldeMP
Text Box
The trustee conducts the meeting of creditors.

WilldeMP
Text Box
The debtor files statements and schedules to give the trustee and the court an accurate picture of the financial situation. 

WilldeMP
Text Box
The Adversary Proceeding in Bankruptcy

WilldeMP
Cross-Out

WilldeMP
Text Box
The Initial Pre-Trial Conference is scheduled

WilldeMP
Text Box
The trustee continues to investigate the financial affairs of the debtor. If warranted, the trustee may commence an adversary proceeding.

WilldeMP
Text Box
A creditor may also file an adversary proceeding within certain time limits.

WilldeMP
Text Box
The main bankruptcy case progresses separately from the adversary proceeding.

WilldeMP
Text Box
Discovery commences. The Federal Rules of Civil Procedure are made largely applicable to adversary proceedings by the Bankruptcy Rules 

WilldeMP
Text Box
The adversary proceeding continues through pre-trial motions, summary judgment and trial preparation, largely similar to how federal civil actions are conducted.

WilldeMP
Text Box
The adversary proceeding is resolved through settlement or trial. 

WilldeMP
Text Box
The resolution of the adversary proceeding is entered on the docket in the main case.



Rev 4/16 

UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF UTAH 

GUIDELINES FOR APPEAL PROCEDURES 
THE UNITED STATES BANKRUPTCY APPELLATE PANEL  

OF THE TENTH CIRCUIT 

Pursuant to Local Rules of the United States Bankruptcy Appellate Panel of the Tenth Circuit, the 
following guidelines should be used to facilitate the processing of an appeal. Further information can be 
obtained from the Bankruptcy Appellate Panel website at www.bap10.uscourts.gov. The forms mentioned 
below are accessible on the Bankruptcy Court's website www.utb.uscourts.gov.  

1. Pursuant to U.S.C. § 158(c)(1), all appeals from Bankruptcy Courts in the Tenth Circuit are heard by 
the United States Bankruptcy Appellate Panel of the Tenth Circuit, unless the appellant at the time of 
filing the Notice of Appeal and Statement of Election elects to have the appeal heard by United States 
District Court District of Utah (District Court), OR any other party elects not later than 30 days after 
service of the Notice of Appeal and Statement of Election to have such appeal heard by the District 
Court.  Other parties who elect to have the appeal heard by the District Court must file an Optional 
Appellee Statement of Election to Proceed in District Court with the Bankruptcy Appellate Panel. 

2. Within 14 days after the filing of the Notice of Appeal and Statement of Election, the Appellant shall 
file a Designation of Record and Statement of Issues on Appeal with the Bankruptcy Court and serve a 
copy on the Appellee. The Appellee has 14 days after the service of Appellant's Designation of Record 
and Statement of Issues to file his/her own Designation of Record and Statement of Issues with the 
Bankruptcy Court and serve a copy on the Appellant. Pursuant to 10th Cir. BAP L.R. 8009-1, the 
designated items of the record on appeal for purposes of Fed. R. Bankr. P. 8009(a)(4) must be presented 
to the Bankruptcy Appellate Panel by the parties in the appendices as required by Fed. R. Bankr. P. 
8018(b) and the 10th Cir. BAP L.R. 8018-1.  Parties should not provide copies of the designated items to 
the bankruptcy court. 

3. Timely Requests for Transcripts are necessary to ensure adequate time to reproduce the records. Any 
party must order the parts of the transcript that will be needed on appeal pursuant to Fed. R. Bankr. P. 
8009(b). The Court will not bear the cost of requested transcripts. Please file the transcript order form 
with the Clerk of the Bankruptcy Court as proof of a timely request.  

4. The Bankruptcy Court's Appeals Clerk, as required by 10th Cir. BAP L.R. 8010-1(a), has already 
transmitted copies of the Notice of Appeal and Statement of Election and other pertinent pleadings to 
the Clerk of the Bankruptcy Appellate Panel.  A Bankruptcy Appellate Panel case number will be 
assigned, and further instructions to assist you will be forwarded, by the Bankruptcy Appellate Panel 
Clerk's office.  

5. The Bankruptcy Court case docket may be obtained through PACER (https://www.pacer.gov/) 
or by contacting the Bankruptcy Court Clerk's office at 801-524-6687.  

6. Contact information for the Bankruptcy Appellate Panel of the Tenth Circuit   

U.S. Bankruptcy Appellate Panel of the Tenth Circuit 
Office of the Clerk, Byron White U.S. Courthouse 
1823 Stout Street, Denver, CO 80257 
Tel: 303-335-2900, Fax: 303-335-2999  

David A. Sime 
Clerk of Court 

http://www.bap10.uscourts.gov/
http://www.utb.uscourts.gov/
https://www.pacer.gov/


UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH

GUIDELINES FOR APPEAL PROCEDURES TO
UNITED STATES DISTRICT COURT

Pursuant to Fed. R. Bankr. P. 8001 through 8028, the following guidelines should be used to facilitate
the processing of the recently filed appeal. The forms mentioned below are accessible on the Bankruptcy
Court's website www.utb.uscourts.gov. 

1. The Bankruptcy Court's Appeals Clerk, as required by DUCivR 83-7.9, has already transmitted
copies of the Notice of Appeal and Statement of Election and other pertinent pleadings to the U.S.
District Court Clerk's office. A District Court case number will be assigned. Within 14 days after the
filing of the Notice of Appeal, the appellant shall file a Designation of Record and Statement of Issues
on Appeal with the Bankruptcy Court and serve a copy on the Appellee. The Appellee has 14 days after
the service of Appellant's Designation of Record and Statement of Issues to file his/her own Designation
of Record and Statement of Issues with the Bankruptcy Court and serve a copy on the Appellant. All
further documents shall be filed with the United States District Court for the District of Utah.
Instructions to assist you will be forwarded by the District Court Clerk's office.  

2. Timely Requests for Transcripts are necessary to ensure adequate time to reproduce the records. Any
party must order the parts of the transcript that will be needed on appeal. The Court will not bear the cost
of requested transcripts. Please file the transcript order form with the Clerk of the Bankruptcy Court and
the U.S. District Court Clerk's office as proof of a timely request.

3. If the case is remanded to the Bankruptcy Court, counsel should obtain time on the Court's calendar
for whatever proceedings are required. For further information see Fed. R. Bankr. P. 8001-8028.

4. As mentioned previously, forms may be obtained or referenced on the Bankruptcy Court website.
In addition, copies of the docket may be obtained through PACER (www.pacer.gov) or by contacting
the Bankruptcy Court Clerk's office at 801-524-6687.

David A. Sime

Clerk of Court

Rev. 4/16
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SUING THE UNITED STATES, ITS AGENCIES, AND EMPLOYEES AND KEEPING 

THEM IN COURT 

Jared C. Bennett  

First Assistant United States Attorney 

United States Attorney’s Office District of Utah 

 

I. SERVING THE UNITED STATES, ITS AGENCIES, AND EMPLOYEES 

 A. Fed. R. Civ. P. 4(i) governs service of process upon the United States, its 

agencies, and employees 

 B. Rule 4(i) is not subject to the waiver of service provisions.  Fed. R. Civ. P. 4(d) 

(stating that only parties served under Rule 4(e), (f), or (h) are subject to waiver of service 

provisions) 

 C. Service on the United States: 

  1. Summons and complaint delivered “to the United States attorney for the 

district where the action is brought—or to an assistant United States attorney or clerical 

employee whom the United States attorney designates in a writing filed with the court clerk”  

OR 

  2. Registered or certified mail to the civil process clerk at the United States 

Attorney’s Office.  Fed. R. Civ. P. 4(i)(1)(A). 

   a. Civil Process Clerk for the District of Utah is Valerie Maxwell. 

   AND 

  3. Registered or certified mail to the Attorney General of the United States. 

  4. Service upon the United States Attorney is the start date for when the 

clock starts for the United States’ responsive pleading or motion.  Fed. R. Civ. P. 12(a)(2), (3). 

 D. If a federal agency or employee is being sued in an official capacity, you must:  

1. Serve the United States (as explained above)  

AND  

2. Serve the federal agency or employee with the summons and complaint by 

registered or certified mail. 

 E. If a federal employee is being sued in his/her personal capacity, you must: 

  1. Serve the United States (as explained above) 

  AND 

https://www.westlaw.com/Document/NBC051130B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NBC051130B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NBC051130B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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  2. Serve the individual employee under Fed. R. Civ. P. 4(e), (f), or (g). 

II. FEDERAL JURISDICTION GENERALLY 

 A. Unlike state courts, federal courts are of limited jurisdiction.  Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). 

 B. Federal court jurisdiction is so limited that courts “presume[] that a cause lies 

outside of this limited jurisdiction . . . .”  Id. 

 C. The burden of establishing the federal court’s jurisdiction over a matter “rests 

upon the party asserting jurisdiction.”  Id. 

 D. Against most parties, this jurisdictional burden can be resolved by establishing a 

federal question (28 U.S.C. § 1331) or diversity jurisdiction (28 U.S.C. § 1332) along with any 

supplemental jurisdiction (28 U.S.C. § 1367). 

 E. To have jurisdiction over the United States, however, mere federal question is not 

enough.  The plaintiff must be able to show that the United States has waived its sovereign 

immunity.  See, e.g., Eagle-Picher Indus., Inc. v. United States, 901 F.2d 1530, 1532 (10th Cir. 

1990) (“[J]urisdiction over a suit against the United States cannot be based upon 28 U.S.C. 

§ 1331, because that statute does not waive the government’s sovereign immunity[.]”).  

III. SOVEREIGN IMMUNITY 

 A. As a general rule, “‘the United States, as sovereign, is immune from suit save as it 

consents to be sued.’”  United States v. Mitchell, 445 U.S. 535, 538 (1980) (quoting United 

States v. Sherwood, 312 U.S. 584, 586 (1941)).   

 B. The United States’ consent to be sued is “a prerequisite for jurisdiction.”  United 

States v. Mitchell, 463 U.S. 206, 212 (1983).   

C. In order for the United States to waive this sovereign immunity, the waiver 

“‘cannot be implied but must be unequivocally expressed.’”  Id. (quoting United States v. King, 

395 U.S. 1, 4 (1969)).   

D. The plaintiff bears the burden of establishing that the United States waived its 

sovereign immunity.  Mitchell, 463 U.S. at 212. 

IV. COMMON WAIVERS OF SOVEREIGN IMMUNITY 

 A. Federal Tort Claims Act (“FTCA”)—28 U.S.C. §§  1346(b)(1), 2401(b), 2671-80. 

  1. “The FTCA constitutes a limited waiver of the Government’s sovereign 

immunity.”  Cannon v. United States, 338 F.3d 1183, 1188 n.10 (10th Cir. 2003). 

2. FTCA grants “exclusive jurisdiction” to federal courts over: 

a. “injury or loss of property, or personal injury or death caused by 

https://www.westlaw.com/Document/NBC051130B95F11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idb7ea5c09c4f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_377
https://www.westlaw.com/Document/Idb7ea5c09c4f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_377
https://www.westlaw.com/Document/Idb7ea5c09c4f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idb7ea5c09c4f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCC2763E0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6A5002403C8911E18753CAB8A07CA78D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCCC85ED0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie30b61c9971d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1532
https://www.westlaw.com/Document/Ie30b61c9971d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1532
https://www.westlaw.com/Document/Ic1cfe7059c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_538
https://www.westlaw.com/Document/I75c3f9c39cbd11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_586
https://www.westlaw.com/Document/I75c3f9c39cbd11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_586
https://www.westlaw.com/Document/Ice9acfe99c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_212
https://www.westlaw.com/Document/Ice9acfe99c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_212
https://www.westlaw.com/Document/Ice9acfe99c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iab8bc33b9bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_4
https://www.westlaw.com/Document/Iab8bc33b9bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_4
https://www.westlaw.com/Document/Ice9acfe99c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_212
https://www.westlaw.com/Document/N2D9A2EA0BCC311E2BEBC9F9311A0CF7C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9883696089e711d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1188+n.10
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b. the negligent or wrongful act or omission of any employee of the 

Government  

c. while acting within the scope of his office or employment,  

d. under circumstances where the United States, if a private person, 

would be liable to the claimant according to the law of the place where the 

act of omission occurred.”  28 U.S.C. §§ 1346(b)(1); 2674. 

3. Because the FTCA’s waiver of sovereign immunity gives federal courts 

“exclusive jurisdiction,” a tort case filed against the United States in state court will be dismissed 

even if removed to federal court because of doctrine of derivative jurisdiction.  Lopez v. 

Sentrillon Corp., 749 F.3d 347, 350 (5th Cir. 2014) (dismissing FTCA claims against United 

States that were removed from federal court because under derivative jurisdiction doctrine, 

federal court acquires jurisdiction to same extent as state court had prior to removal.  Because 

state court had no jurisdiction over the United States, federal court did not either). 

4. Congress established certain conditions on the FTCA’s waiver of 

sovereign immunity: 

a. Plaintiff must present tort claim to agency in writing within 2 years 

of claim’s accrual.  28 U.S.C. § 2401(b).   

--The SF-95 is the form to file with the agency to which 

you are presenting your client’s tort claim. 

--Failure to timely present claim to agency means that it is 

“forever barred,” 28 U.S.C. § 2401(b), although equitable tolling 

may apply in limited cases.  United States v. Kwai Fun Wong, 135 

S.Ct. 1625, 1632-33 (2015). 

b. To meet the FTCA’s presentation requirements for purposes of 

sovereign immunity, a claim to the agency must contain “‘(1) a written statement sufficiently 

describing the injury to enable the agency to begin its own investigation, and (2) a sum certain 

damages claim.’”  Bradley v. United States ex rel. Veterans Admin., 951 F.2d 268, 270 (10th Cir. 

1991) (citation omitted).   

c. If the agency denies a claim, the plaintiff has 6 months from the 

denial to file an action federal district court.  28 U.S.C. § 2401(b).  This is also 

subject to equitable tolling.  Kwai Fun Wong, 135 S.Ct. at 1633. 

d. Plaintiff is limited to damages stated in administrative claim absent 

exceptional circumstances.  28 U.S.C. § 2675(b). 

--Punitive damages not available.  28 U.S.C. § 2674. 

--Pre-judgment interest not available.  28 U.S.C. § 2674. 

  5. Bench trial only in FTCA cases.  28 U.S.C. § 2402. 

https://www.westlaw.com/Document/N2D9A2EA0BCC311E2BEBC9F9311A0CF7C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iedd41bfdc18c11e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_350
https://www.westlaw.com/Document/Iedd41bfdc18c11e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_350
https://www.westlaw.com/Document/N614D7DD01FF211E096CDBA6364A6FDC3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.gsa.gov/cdnstatic/SF95-07a.pdf?forceDownload=1
https://www.westlaw.com/Document/N614D7DD01FF211E096CDBA6364A6FDC3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifcbfdeffe8e311e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1632
https://www.westlaw.com/Document/Ifcbfdeffe8e311e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1632
https://www.westlaw.com/Document/I1f5e75e194c611d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_270
https://www.westlaw.com/Document/I1f5e75e194c611d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_270
https://www.westlaw.com/Document/N614D7DD01FF211E096CDBA6364A6FDC3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifcbfdeffe8e311e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1633
https://www.westlaw.com/Document/NCBE83800A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCB87C880A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCB87C880A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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  6. Under 28 U.S.C. § 2680(h), the FTCA does NOT waive sovereign 

immunity for: 

   a. Claims based on government employee’s execution of a 

“discretionary function.”  28 U.S.C. § 2680(a).  For example, 

    --Firefighting activities 

    --Deciding not to have parking lot lighting in a National Park 

   b. Claim arising out of the loss, miscarriage, or negligent 

transmission of the mail.  28 U.S.C. § 2680(b). 

   c. Claims arising over seizure of goods.  28 U.S.C. § 2680(c). 

   d. Claims “arising out of” assault, battery, false imprisonment, false 

arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or 

interference with contract rights.  28 U.S.C. § 2680(h). 

    --However, sovereign immunity is waived for claims of assault, 

battery, false imprisonment, false arrest, abuse of process, and malicious prosecution where 

actions of law enforcement officer involved.  28 U.S.C. § 2680(h).  

 B. TAKINGS CLAIMS & CONTRACT CLAIMS 

  1. Tucker Act provides waiver of sovereign immunity for takings claims and 

contract claims.  28 U.S.C. § 1491. 

  2. However, Tucker Act’s waiver of sovereign immunity requires takings 

and contract claims over $10,000.00 to be filed in the Federal Court of Claims not federal district 

court.  E. Enter. v. Apfel, 524 U.S. 498, 520 (1998). 

  3. Caveat: There are times when Congress has withdrawn the requirement to 

file with the Federal Court of Claims for certain types of takings.   

 C. QUIET TITLE 

  1. 28 U.S.C. § 2409a:  Waives sovereign immunity to file a quiet title action 

against the United States in which the United States claims an ownership interest. 

   a. It provides the federal district courts with “exclusive jurisdiction” 

over quiet title claims against the United States.  28 U.S.C. § 1346(f). 

   --Derivative jurisdiction applies if case filed in state court first. 

   b. Waiver of sovereign immunity precludes disturbing the United 

States in its possession of the land and preliminarily enjoining the United States as part of a quiet 

title action.  28 U.S.C. § 2409a(b), (c). 

   c. Complaint must state “with particularity” the “nature of the right, 

title, or interest in which the plaintiff claims in the real property, the circumstances under which 

https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D518F907E3F11DBAF09F620AF1761A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N980BA480485711E19316A1D19F058999/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibdc668839c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_520
https://www.westlaw.com/Document/NCEB8BD20A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N2D9A2EA0BCC311E2BEBC9F9311A0CF7C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCEB8BD20A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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it was acquired, and the right, title, or interest claimed by the United States.”  28 U.S.C. 

§ 2409a(d). 

   d. No jury trial.  28 U.S.C. § 2409a(f). 

  2. 28 U.S.C. § 2410: Waiver of sovereign immunity that allows plaintiff to 

bring United States into either federal or STATE COURT to quiet title to, foreclose a mortgage 

or lien, to partition, to condemn, or of interpleader on real or personal property “on which the 

United States has or claims a mortgage or other lien.”  28 U.S.C. § 2410(a).  The United States 

can still remove to federal court under 28 U.S.C. § 1442. 

   a. This waiver of sovereign immunity requires pleading with 

particularity.  28 U.S.C. § 2410(b). 

   b. Rules regarding service on the United States and its response time 

are set out and preempt state law to the contrary.  28 U.S.C. § 2410(b). 

 D. INJUNCTIVE & DELCARATORY RELIEF 

  1. 5 U.S.C. § 702: Waives sovereign immunity to: 

   a. Seek judicial review of many executive agency final agency 

actions that do not already have a procedure for challenging them in a specific laws; and 

   b. Seek injunctive or declaratory relief, “other than money damages” 

for a claim that an agency or an officer/employee thereof acted or failed to act in an official 

capacity or under color of legal authority. 

V. ETHICAL CONSIDERATIONS IN SUING THE UNITED STATES  

 A. Utah R. Prof. Conduct 4.2(a):  In representing a client, a lawyer shall not 

communicate about the subject of the representation with a person the lawyer knows to be 

represented by another lawyer in the matter, unless the lawyer has the consent of the other 

lawyer. Notwithstanding the foregoing, an attorney may, without such prior consent, 

communicate with another's client if authorized to do so by any law, rule, or court order, in 

which event the communication shall be strictly restricted to that allowed by the law, rule or 

court order, or as authorized by paragraphs (b), (c), (d) or (e) of this Rule. 

 B. How does this apply to government agencies that your client is suing? 

  1. Utah St. Bar Eth. Op. No. 115R, 1994 WL 579853 (approved July 29, 

1994) (opining that a lawyer representing a government office or department may not prevent 

lawyer representing private party from contacting any employee of the government office or 

department outside presence of government attorney, whether or not the communication involves 

a matter in litigation.  However, if counsel for a private party contacts an employee of a 

government agency about pending litigation against the agency involving the private party, 

counsel must inform the government employee (a) about the pending litigation or that the matter 

has been referred to agency counsel and (b) about his representation of a private party in that 

litigation.) 

https://www.westlaw.com/Document/NCEB8BD20A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCAD45700A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCAD45700A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC8EBD8F0658D11E28269CA2821FE22FE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCAD45700A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCAD45700A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB54D3200A84311D885E288E02FD16EE7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I79cd42918c7c11db9822f5c13115bfaa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I79cd42918c7c11db9822f5c13115bfaa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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  2. When an Assistant United States Attorney (“AUSA”) is defending the 

United States, the AUSA represents the United States not the government employee UNLESS 

the government employee is being sued in his/her personal capacity.  Consequently, contacting a 

represented government employee about a personal capacity matter against him/her in litigation 

will implicate Rule 4.2 as it would for any other individual. 
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