
DUCivR 7-1 MOTIONS AND MEMORANDA  

(a) Motions. 

All motions must be filed with the clerk of court, or presented to the court during proceedings. 
Refer to the court's CM/ECF and E-filing Administrative Procedures manual for courtesy copy 
requirements. 

(1) No Separate Supporting Memorandum for Written Motion. 
The motion and any supporting memorandum must be contained in one document, except as 
otherwise allowed by this rule. The document must include the following: 

(A) an initial separate section stating succinctly the precise relief sought and the specific grounds 
for the motion; and 

(B) one or more additional sections including a recitation of relevant facts, supporting authority, 
and argument. 

Specific instructions regarding Motions for Summary Judgment are provided in DUCivR 56-1. 
Failure to comply with the requirements of this section may result in sanctions, including (i) 
returning the motion to counsel for resubmission in accordance with the rule, (ii) denial of the 
motion, or (iii) any other sanction deemed appropriate by the court. 

(2) Exceptions to Requirement That a Motion Contain Facts and Legal Authority. 
Although all motions must state grounds for the request and cite applicable rules, statutes, case 
law, or other authority justifying the relief sought, no recitation of facts and legal authorities 
beyond the initial statement of the precise relief sought and grounds for the motion shall be 
required for the following types of motions: 

(A) to extend time for the performance of an act, whether required or permitted, provided the 
motion is made prior to expiration of the time originally prescribed or previously extended by the 
court; 
(B) to continue either a pretrial hearing or motion hearing; 
(C) to appoint a next friend or guardian ad litem; 
(D) to substitute parties; 
(E) for referral to or withdrawal from the court's ADR program; 
(F) for settlement conferences; and 
(G) for approval of stipulations between the parties. 

For such motions, a proposed order shall be attached as an exhibit to the motion and also emailed 
in an editable format to the chambers of the assigned judge. 

(3) Length of Motions. 

(A) Motions filed Pursuant to Rules 12(b), 12(c), and 65 of the Federal Rules of Civil Procedure: 
Motions filed pursuant to Fed. R. Civ. P. 12(b), 12(c), and 65 must not exceed 6,500 words, or in 
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the alternative, twenty-five (25) pages. If the document exceeds the page limit, then the party 
must certify the compliance with the word-count limit. This limitation excludes the following 
items: face sheet, table of contents, table of authorities, signature block, certificate of service, 
and exhibits. 

(B) Length of Motions Filed Pursuant to Rule 56 of the Federal Rules of Civil Procedure:  
Motions filed pursuant to Fed. R. Civ. P. 56 are governed by DUCivR 56-1(g). 

(C) All Other Motions: 
All motions that are not listed above must not exceed 2,500 words, or in the alternative, ten (10) 
pages. If the document exceeds the page limit, then the party must certify compliance with the 
word-count limit. this limitation exludes the following items: face sheet, table of contents, table 
of authorities, signature block, certificate of services, and exhibits. 

(4) Motions Seeking Relief Similar to Another Party's Motion. 
Each party seeking relief from the court must file its own motion stating the relief sought and the 
basis for the requested relief. A party may incorporate by reference the arguments and reasons 
set forth in another party's motion or memorandum to the extent applicable to that party. 1 

(b) Response and Reply Memoranda. 

(1) Motions Are Not to Be Made in Response or Reply Memoranda; Evidentiary Objections 
Permitted. 

(A) No motion, including but not limited to cross-motions and motions pursuant to Fed. R. Civ. 
P. 56(d), may be included in a response or reply memorandum. Such motions must be made in a 
separate document. A cross-motion may incorporate the briefing contained in a memorandum in 
opposition. 

(B) For motions for which evidence is offered in support, the response memorandum may 
include evidentiary objections. If evidence is offered in opposition to the motion, evidentiary 
objections may be included in the reply memorandum. While the court prefers objections to be 
included in the same document as the response or reply, in exceptional cases, a party may file 
evidentiary objections as a separate document. If such an objection is filed in a separate 
document, it must be filed at the same time as that party's response or reply memorandum. If new 
evidence is proffered in support of a reply memorandum, any evidentiary objection must be filed 
within seven (7) days after service of the reply. A party offering evidence to which there has 
been an objection may file a response to the objection at the same time any responsive 
memorandum, if allowed, is due, or no later than seven (7) days after the objection is filed, 
whichever is longer. Motions to strike evidence as inadmissible are no longer appropriate and 
should not be filed. The proper procedure is to make an objection. See Fed. R. Civ. P. 56(c)(2). 

(2) Length of Response and Reply Memoranda. 

(A) Memoranda Filed Regarding Motions Made Pursuant to Rules 12(b), 12(c), and 65 of the 
Federal Rules of Civil Procedure: Memoranda in opposition to motions made pursuant to Fed. R. 
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Civ. P. 12(b), 12(c), and 65 must not exceed 6,500 words, or in the alternative, twenty-five (25) 
pages. Reply memoranda must not exceed 2,500 words, or in the alternative, ten (10) pages and 
must be limited to rebuttal of matters raised in the memorandum in opposition. If memoranda in 
opposition or reply exceed page limit, then the party must certify compliance with the word-
count limit. These limitations exlude the following items: face sheet, table of contents, table of 
authorities, signature block, certificate of service, and exhibits. No additional memoranda will be 
considered without leave of court. 

(B) Length of Response and Reply Memoranda Filed Regarding Motions Made Pursuant to Rule 
56 of the Federal Rules of Civil Procedure: 
Memoranda filed pursuant to Fed. R. Civ. P. 56 are governed by DUCivR 56-1(g). 

(C) All Other Motions: Opposition and reply memoranda related to all motions that are not listed 
above must not exceed 2,500 words, or in the alternative, ten (10) pages. If opposition or reply 
memoranda exceed the page limit, then the party must certify compliance with the word-count 
limit. These limitations exclude the following items: face sheet, table of contents, concise 
introduction, table of exhibits, and exhibits. Reply memoranda must be limited to rebuttal of 
matters raised in the opposition memoranda. No additional memoranda will be considered 
without leave of court. 

(3) Filing Times. 

(A) Motions Filed Pursuant to Rules 12(b), 12(c) and 56 of the Federal Rules of Civil Procedure: 
A memorandum opposing motions filed pursuant to Fed. R. Civ. P. 12(b), 12(c), and 56 must be 
filed within twenty-eight (28) days after service of the motion or within such time as allowed by 
the court. A reply memorandum to such opposing memorandum may be filed at the discretion of 
the movant within fourteen (14) days after service of the opposing memorandum. The court may 
order shorter briefing periods and attorneys may also so stipulate. 

(B) All Other Motions, Including Motions Filed Pursuant to Rule 65 of the Federal Rules of 
Civil Procedure: A memorandum opposing any motion that is not a motion filed pursuant to Fed. 
R. Civ. P. 12(b), 12(c) and 56 must be filed within fourteen (14) days after service of the motion 
or within such time as allowed by the court. A reply memorandum to such opposing 
memorandum may be filed at the discretion of the movant within fourteen (14) days after service 
of the memorandum opposing the motion. The court may order shorter briefing periods and 
attorneys may also so stipulate. 

(4) Citations of Supplemental Authority. 

When pertinent and significant authorities come to the attention of a party after the party's 
memorandum has been filed, or after oral argument but before decision, a party may promptly 
file a notice with the court and serve a copy on all counsel, setting forth the citations. There must 
be a reference either to the page of the memorandum or to a point argued orally to which the 
citations pertain, but the notice must state, without argument, the reasons for the supplemental 
citations. Any response must be made, filed promptly, and be similarly limited. 
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(c) Supporting Exhibits to Memoranda Other Than Memoranda Related to Summary 
Judgment Motions. 

If any memorandum in support of or opposition to a motion cites documents, interrogatory 
answers, deposition testimony, or other discovery materials, relevant portions of those materials 
must be attached to or submitted with the memorandum when it is filed with the court and served 
on the other parties. For exhibits relating to summary 
judgment memoranda, see DUCivR 56-1(b)(5) and (c)(6). 

(d) Failure to Respond. 

Failure to respond timely to a motion, other than for summary judgment, may result in the court's 
granting the motion without further notice.  

(e) Leave of Court and Format for Overlength Motions and Memoranda. 

If a motion or memorandum is to exceed the page or word limitations set forth in this rule, leave 
of court must be obtained. A motion for leave to file overlength motion or memorandum must 
include a statement of the reasons why additional pages or words are needed and specify the 
number required. The court will approve such requests only for good cause and a showing of 
exceptional circumstances that justify the need for an extension of the specified page limitations. 
Absent such showing, such requests will not be approved. A lengthy motion or memorandum 
must not be filed with the clerk prior to entry of an order authorizing its filing. Motions or 
memoranda exceeding page limitations, for which leave of court has been obtained, must contain 
a table of contents,with page references, listing the titles or headings of each section and 
subsection. 

(f) Oral Arguments on Motions. 

The court on its own initiative may set any motion for oral argument or hearing. Otherwise, 
requests for oral arguments on motions will be granted on good cause shown. If oral argument is 
to be heard, the motion will be promptly set for hearing. Otherwise, motions are to be submitted 
to and will be determined by the court on the basis of the written memoranda of the parties. 

See DUCivR 56-1 for specific provisions regarding summary judgment motions and related 
memoranda. 
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DUCivR 56-1 SUMMARY JUDGMENT: MOTIONS AND SUPPORTING 
MEMORANDA  

(a) Summary Judgment Motions and Memoranda. 

A motion for summary judgment and the supporting memorandum must clearly identify itself in 
the case caption and introduction.  

(b) Motion; Requirements and Supporting Evidence. 

A motion for summary judgment must include the following sections and be supported by an 
Appendix of Evidence as follows: 

(1) Introduction and Relief Sought:A concise statement of each claim or defense for which 
summary judgment is sought, along with a clear statement of the relief requested. The parties 
should endeavor to address all summary judgment issues in a single motion. If a party files more 
than one motion, the court may strike the motion and that require the motions be consolidated 
into a single motion. 

(2) Background (Optional):Parties may opt to include this section to provide background and 
context for the case, dispute, and motion. If included, this section should be placed between the 
Relief Sought section and the Statement of Undisputed Material Facts section. Factual 
summaries in the background section need not be limited to undisputed facts and need not cite to 
evidentiary support. 

(3) Statement of Undisputed Material Facts: A concise statement of the undisputed material facts 
that entitle the moving party to judgment as a matter of law. Only those facts necessary to decide 
the motion should be included in this section. The moving party must cite with particularity the 
evidence in the Appendix of Evidence that supports each factual assertion. 

(4) Argument: An explanation for each claim or defense, of why, under the applicable legal 
principles, the moving party is entitled to judgment as a matter of law. The arguments should 
include a statement of each claim or defense on which the party is seeking summary judgment 
and supporting authorities. Any factual citations must cite to the Appendix of Evidence, not the 
Statement of Undisputed Material Facts. 

(5) Appendix of Evidence: All evidence offered in support of the motion must be submitted in an 
attached appendix. The appendix should be proceeded by a captioned cover-page index that lists 
each exhibit by number, includes a description or title, and if the exhibit is a document, identifies 
the source of the document. The appendix should include complete copies of all exhibits, 
including complete copies of depositions, to the extent possible. In cases where lengthy 
depositions are relied upon, the moving party need not submit the entire deposition. However, 
the moving party must submit at least four (4) pages before and four (4) pages after the cited 
deposition transcript pages(s), for a total of at least nine (9) 7.  
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(c) Opposition Memorandum Requirements and Supporting Evidence. 

A memorandum in opposition to a motion for summary judgment must include the following 
sections and, if applicable, be supported by an Appendix of Evidence as follows: 

(1) Introduction: A concise summary explaining why summary judgment should be denied. 

(2) Background (Optional): Parties may opt to include this section to provide background and 
context for the case, dispute, and motion. If included, this section should be placed between the 
Introduction section and the Response to Statement of Undisputed Material Facts section. 
Factual summaries in the background 
section need not be limited to undisputed facts and need not cite to evidentiary support. 

(3) Response to Statement of Undisputed Material Facts: A restatement of each fact the opposing 
party contends is genuinely disputed or immaterial, a concise statement explaining why the fact 
is disputed or immaterial, and a citation with particularity to the evidence upon which the non-
moving party relies to refute that fact 8. Any factual citations must reference the appropriate 
party's Appendix of Evidence, rather than either party's factual statements or responses. The 
nonmoving party should not restate all of the moving party's statement of facts and should only 
respond to those facts for which there is a genuine dispute of material fact. 

(4) Statement of Additional Material Facts (if applicable): If additional material facts are relevant 
to show that there is a genuine dispute of material fact, state each such fact and cite with 
particularity the evidence that supports the factual assertion from the appropriate party's 
Appendix of Evidence. 

(5) Argument: An explanation for each claim or defense of why, under the applicable legal 
principles, summary judgment should be denied. Any factual citations must cite to the 
appropriate party's Appendix of Evidence, rather than either party's factual statements or 
responses. 

(6) Appendix of Evidence: All evidence offered in opposition to the motion must be submitted in 
an appendix, utilizing the same procedure set out in DUCivR 56-1(b)(5). Counsel must make 
every effort not to duplicate evidence submitted by the other party. The appendix should be 
preceded by a cover page index that lists each exhibit by number, includes a description or title 
and, if the exhibit is a document, identifies the source of the document. 

(d) Reply. 

The moving party may file a reply memorandum. In the reply, a moving party may cite only 
additional evidence not previously cited in the opening memorandum to rebut a claim that a 
material fact is in dispute. Otherwise, no additional evidence may be cited in the reply 
memorandum, and if cited, the court will disregard it. 
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(e) Citations of Supplemental Authority. 

When pertinent and significant authorities come to the attention of a party after the party's 
memorandum in support of or in opposition to a summary judgment motion has been filed, or 
after oral argument but before decision, a party may promptly file a notice with the court and 
serve a copy on all counsel, setting forth the citations. There must be a reference either to the 
page of the memorandum or to a point argued orally to which the citations pertain, but the notice 
must state, without argument, the reasons for the supplemental citations. Any response must be 
made, filed promptly, and be similarly limited.  

(f) Failure to Respond. 

Failure to respond timely to a motion for summary judgment may result in the court's granting 
the motion without further notice, provided the moving party has established that it is entitled to 
judgment as a matter of law. 

(g) Length of Memoranda and Filing Times. 

(1) A motion for summary judgment and a memorandum in opposition must not exceed 10,000 
words, or in the alternative, forty (40) pages. A reply brief cannot exceed 5,000 words, or in the 
alternative, twenty (20) pages. If the document exceeds the page limit, then the party must certify 
compliance with the word-count limit. This limitation includes the following items: introduction, 
relief sought, background, statement of undisputed material facts, response to statement of 
undisputed material facts, statement of additional material facts, argument, and conclusion. This 
limitation excludes the following items: face sheet, table of contents, table of authorities, 
signature block, certificate of service, and appendix. Motions to file an overlength brief are 
discouraged and will be granted only upon a showing of good cause and exceptional 
circumstances, as set forth in DUCivR 7-1(e).  

(2) Filing times and length of memoranda are governed by DUCivR 7-1. 

See DUCivR 7-1 for guidelines regarding motions and memoranda in general, and DUCivR 7-2 
for guidelines on citing unpublished decisions. 
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Expedited Treatment of Motions 

If expedited treatment of a motion is desired, counsel should secure consent of counsel to an 
expedited schedule or move for an expedited schedule, submitting a proposed order for expedited 
treatment.  Orders for Expedited Treatment of Motion Sample 1   Sample 2    

In CM/ECF, be sure to specify that the motion seeks to Expedite, as well as seeks the relief 
sought.  (Control-click to select all applicable types of relief.) 

 

 

http://www.utd.uscourts.gov/sites/utd/files/orderexpeditedmotion1.wpd
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DUCivR 6-1 FILING DEADLINES WHEN COURT IS CLOSED 

When the court is closed by administrative order of the chief judge, any deadlines which occur 
on that day are extended to the next day that the court is open for business. 

See DUCivR 77-2 for the clerk's authority to extend time. 
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DUCivR 77-2 ORDERS AND JUDGMENTS GRANTABLE BY THE CLERK OF 
COURT  

(a) Orders and Judgments. 

The clerk of court is authorized to grant and enter the following orders and judgments without 
direction by the court: 

(1) orders specifically appointing a person to serve process under Fed. R. Civ. P. 4(c); 

(2) orders extending once for fourteen (14) days the time within which to answer, reply, or 
otherwise plead to a complaint, crossclaim, or counterclaim if the time originally prescribed to 
plead has not expired; 

(3) orders for the payment of money on consent of all parties interested therein; 

(4) if the time originally prescribed has not expired, orders to which all parties stipulate in civil 
actions extending once for not more than thirty (30) days the time within which to answer or 
otherwise plead, to answer interrogatories, to respond to requests for production of documents, to 
respond to requests for admission, or to respond to motions; 

(5) orders to which all parties stipulate dismissing an action, except in cases governed by Fed. R. 
Civ. P. 23 or 66; 

(6) entry of default and judgment by default as provided for in Fed. R. Civ. P. 55(a) and 55(b)(1); 
and 

(7) any other orders which, under Fed. R. Civ. P. 77(c), do not require leave or order of the court. 

Any proposed order submitted to the clerk under this rule must be signed by the party or attorney 
submitting it and will be subject to the provisions of Fed. R. Civ. P. 11. In addition, with the 
exception of proposed orders for extensions of time, all other proposed orders under this rule are 
subject to the requirements of DUCivR 54-1. Any proposed order submitted to the clerk for an 
extension of time under subsections (2) or (4) of section (a) of this rule must state (i) the date 
when the time for the act sought to be extended is due; (ii) the specific date to which the 
allowable time for the act is to be extended; and (iii) that the time originally prescribed has not 
expired. Second and successive requests for extensions of time must be by motion and proposed 
order to the court and must include a statement of the unusual or exceptional circumstances that 
warrant the request for an additional extension. In addition to the requirements (i) through (iii), 
above, such motions and proposed orders must specify the previous extensions granted.  

(b) Clerk's Action Reviewable. 

The actions of the clerk of court under this rule may be reviewed, suspended, altered, or 
rescinded by the court upon good cause shown. 
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Utah Standards of Professionalism and Civility Excerpts 
2. Lawyers shall advise their clients that civility, courtesy, and fair dealing are expected. 

They are tools for effective advocacy and not signs of weakness. Clients have no right to 
demand that lawyers abuse anyone or engage in any offensive or improper conduct.  

6. Lawyers shall adhere to their express promises and agreements, oral or written, and to all 
commitments reasonably implied by the circumstances or by local custom.  

13. Lawyers shall not knowingly file or serve motions, pleadings or other papers at a time 
calculated to unfairly limit other counsel's opportunity to respond or to take other unfair 
advantage of an opponent, or in a manner intended to take advantage of another lawyer's 
unavailability.  

14. Lawyers shall advise their clients that they reserve the right to determine whether to grant 
accommodations to other counsel in all matters not directly affecting the merits of the 
cause or prejudicing the client's rights, such as extensions of time, continuances, 
adjournments, and admissions of facts. Lawyers shall agree to reasonable requests for 
extension of time and waiver of procedural formalities when doing so will not adversely 
affect their clients' legitimate rights. Lawyers shall never request an extension of time 
solely for the purpose of delay or to obtain a tactical advantage.  

15. Lawyers shall endeavor to consult with other counsel so that depositions, hearings, and 
conferences are scheduled at mutually convenient times. Lawyers shall never request a 
scheduling change for tactical or unfair purpose. If a scheduling change becomes 
necessary, lawyers shall notify other counsel and the court immediately. If other counsel 
requires a scheduling change, lawyers shall cooperate in making any reasonable 
adjustments.  

16. Lawyers shall not cause the entry of a default without first notifying other counsel whose 
identity is known, unless their clients' legitimate rights could be adversely affected. 



Telephone Conference Instructions
utmj Nuffer    to: 08/26/2016 10:28 AM
Sent by: Anndrea Sullivan-Bowers

Counsel,

Judge Nuffer has set a telephone conference for [DAY OF THE WEEK], [DATE], TIME 
(MST/MDT), to discuss [ISSUE/MOTION].

Please plan to participate on a land line rather than a cell phone and to avoid the use of a speaker 
phone. During the call, announce your name each time you speak and pause regularly during any 
statements to allow the judge to maintain control.

For participants, the conference instructions are as follows:

1.    Dial 877-402-9757.
2.    Enter the Access Code 9839573, followed by the # key.
3.    To join as a participant, press # key.  You will be placed on hold until the host (Judge 
Nuffer) activates the call.
4.You will be asked to enter the Participant Security Code [DIVISION-YEAR-LAST 3 
DIGITS OF CASE NUMBER, i.e. 21010], followed by the # key.  The system will confirm the 
number entered  and then ask to either accept (press 1) or re-enter (press 2).  All participants 
must enter the security code, followed by the # key and accept (press 1), to  be entered into the 
meeting.  The security code needs to be entered only once unless it is entered incorrectly the first 
time.

If you have any questions, please call us at 801-524-6150.



 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
, 
 

Plaintiff, 
v. 
 
, 

Defendant. 
 

 
 
Case No. 
 
District Judge David Nuffer 
 
 

 
 

 

 Signed January 22, 2011. 

      BY THE COURT 

 
      ________________________________________ 

    District Judge David Nuffer 



Instructions to counsel preparing an order for summary judgment 
 
[Case Name] Case No. [             ] – Motion[s] [          ] 
 
Prepare a Memorandum Decision in Microsoft Word format with the statement of undisputed 
material facts as specified in the hearing and conclusions of law as announced at the end of the 
hearing. Consider as examples docket no. 397, 2:13-cv-00729, filed August 4, 2014; docket no. 
60, 2:11-cv-00971, filed August 7, 2014; docket no. 62, 1:12-cv-00119, filed February 2, 2015; 
and docket no. 36, 2:13-cv-00865, filed March 26, 2015. Consider using the Order template 
found at http://www.utd.uscourts.gov/judges/nuffer.html#Orders. The proper template is 
http://www.utd.uscourts.gov/forms/order3.dotm. 
 
Undisputed facts should be as used at the hearing. The analysis should discuss the applicable 
law for each issue presented in turn, reference the factual support from the undisputed facts, and 
be written as the decision of the court.  Any reference to a hearing transcript must be footnote 
referenced to the page and line of the transcript in this format:   

Transcript [date if more than one day hearing] [page] [line]    
Transcript 342:12–14.   
Transcript 3/21/15 12:15–25. 

 
• Use headings and subheadings.  The recommended template includes these styles. 
• Case citations should be footnoted rather than in the text.  String citations are 

discouraged.   Discuss a case or don’t cite it. 
• If the document is 10 pages or longer, generate a Table of Contents. 

 
The party preparing the order should email the Word document to opposing counsel and the 
court at dj.nuffer@utd.uscourts.gov, and file a PDF version under the event “Notice of Filing.” 
 
Opposing counsel should open the Word document and turn on Track Changes. Edit the order as 
to form, not substance. Email the Word document to the drafter and the court at 
dj.nuffer@utd.uscourts.gov, and file a PDF version under the event “Notice of Filing.” 
 
Draft due ____/____/____ 
 
Response due ____/____/____ 
 
Meet and confer ____/____/____ 
 
Submit drafter’s version with accepted changes ____/____/____. Email the Word document 
version to the court at dj.nuffer@utd.uscourts.gov, and file a PDF version under the event 
“Notice of Filing” in CM/ECF. 
 
Opposing party submits redline with remaining requested changes  ____/____/____. Email the 
Word document version to the court at dj.nuffer@utd.uscourts.gov, and file a PDF version under 
the event “Notice of Filing” in CM/ECF. 
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Suggestions for Creating a Really Accessible Document 
These are suggestions—and should be relatively easy to implement.  After learned, they should not add significant time or expense to 
any project.  Start with one, move to another.  Tips are listed in the sequence of document preparation and filing.   

1. Finished PDF documents filed in CM/ECF should be entirely text-based to facilitate searching,
copying, and highlighting.
Because we read almost all submissions on computer or iPad, we really appreciate it if they are entirely
text-based PDF documents.  A text based PDF can be word-searched, highlighted as read, and copied into
an order. Computer created documents (such as motions with memoranda) will be text based if output
from the computer to PDF format, but all scanned documents should have text recognition through Optical
Character Recognition (OCR) before submission to the court.  Recognize Text in Adobe Acrobat.

2. Begin with an outline that becomes a Table of Contents.
An outline creates organization but it also makes navigation tools available in Microsoft Word while you
are drafting, and can automate a table of contents that has hyperlinks to locations in the document.  The
outline feature is built in to all word processors, and the table of contents will survive the conversion to
PDF format.  Outline in Word.
Table of Contents in Word 2010.

3. Create a List of Exhibits
An exhibit list included with the memorandum (as a
separate attachment) helps locate exhibits.  The
importance of exhibits is clarified if the exhibit list
includes pages on which references to exhibits are
made.

4. Use Photos and Diagrams
Graphics clarify the written discussion.  This is
particularly true if tangible objects are at issue, such as
in patent cases.

5. Use Permissible Hyperlinks
Hyperlinks may be internal to the document, such as table of contents; to the record, to other documents 
already filed in the case; and to research resources.  See DUCivR 7-5.   See Attorney Guide to 
Hyperlinking at http://federalcourthyperlinking.org.  WestInsertLinks, part of West BriefTools or Link 
to Cites in Lexis for Microsoft Office automate research links.  A LinkBuilder Add-in for Microsoft 
Word  is also available to automate creation of links to documents already in the record.  It is also 
possible to create links to exhibits filed simultaneously, but this can be complicated and not worth the 
effort.

6. Attach deposition excerpts and other exhibits in text-based PDF format
If deposition excerpts and other exhibits are in text-based PDF format (see point no. 1) the document is
easier to search and annotate and it is easier to copy text.  Deposition transcript attachments should be
created by output to PDF format from a word processing or text file provided by the reporter.  Use full
page deposition transcripts, not mini four pages-to-a-sheet transcripts.  If the deposition excerpts or
exhibits are scanned, Optical Character Recognition should be run to recognize text.  Recognize Text in
Acrobat X.

7. Attach opinions in single column format (text based)
West and Lexis allow download of cases in single-column format, which is easier to read on an iPad or
computer than the traditional dual column format.  Make sure the cases you attach are text based PDF
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CASE OVERVIEW 


 This case is a dispute between an insurer and an insured, in which each seeks declaration 


of its rights and duties under the insurance agreement.  The duty of the insurer to defend a suit in 


Utah State court and the duty of the insurer to pay claims in that case are both presented on 


opposing motions for summary judgment.  This order grants summary judgment, declaring that 


the insurer has the duty to defend the state case, and otherwise stays the case until the conclusion 


of the state case.   


MOTION TO STRIKE 


 The insurer filed a motion to strike1 the insured’s cross-motion for summary judgment,2 


because “it was filed well after the dispositive motion deadline. Defendants did not request an 


extension or otherwise seek the Court’s permission to file their untimely motion . . . .”3  The 


motion to strike is denied.  “Rule 56 expressly declares that ‘the court may . . . grant summary 


judgment for a nonmovant . . . or consider summary judgment on its own after identifying for the 


parties material facts that may not be genuinely in dispute.’”4  Failure to take this well-briefed 


opportunity to move this case toward resolution would be contrary to the mutual goal of court 


and counsel “to secure the just, speedy, and inexpensive determination of every action and 


proceeding.”5 


  


                                                 
1 Docket no. 38, filed April 15, 2013. 
2 [ULGT’s] Cross Motion for Summary Judgment and Supporting Memorandum (Cross Motion 37) at v, docket no. 
37, filed April 1, 2013.   
3 Id. at 2. 
4 Memorandum in Opposition to Aspen’s Motion to Strike Defendants’ Cross Motion for Summary Judgment at 2, 
docket no. 40, filed April 24, 3013. 
5 Fed. R. Civ. P. 1 
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MOTION FOR SUMMARY JUDGMENT 


Issues and Claims in this Case and Motions 


 Aspen, the insurer, filed this declaratory action, alleging nine causes of action.  The 


defendants are Utah Local Governments Trust and ULGIT Marketing, Inc. which are collectively 


referred to as ULGT.   


ULGT claims there is no case or controversy as to Aspen’s first cause of action, relating 


to a distinct third party claim (QBE/Unigard Case).6  That absence of a real issue is dependent on 


the current posture of that case.7  Therefore that cause of action will be dismissed without 


prejudice. 


The eight other claims relate to a single third party claim (Jamison Counterclaim), and 


are at issue.  Four causes of action seek a declaration that Aspen’s policy does not require a 


defense to the Jamison Counterclaim, and four seek to declare that Aspen has no duty to defend 


or indemnify on the Jamison Counterclaim.  ULGT’s counterclaim “seeks a declaration from this 


Court that Aspen is obligated to provide coverage under the Policy and defense [sic] ULGT with 


respect to the [Jamison] counterclaims.”8 


 Both parties move for summary judgment on all claims remaining after adjudication of 


Aspen’s first cause of action. 


                                                 
6 “The first claim [in the Third Amended Complaint] seeks a declaration that Aspen is not obligated to indemnify 
ULGT with respect to the Unigard/QBE lawsuit – a proposition ULGT does not contest.”  Cross Motion 37 at v.  
See Third Amended Complaint for Declaratory Judgment at 9, docket no. 30, filed December 14, 2012. 
7 Cross Motion 37 at vi. 
8 Answer to Third Amended Complaint and Counterclaim of Utah Local Governments Trust at 9, ¶ 6, docket no. 34, 
filed March 8, 2013. 


Case 2:12-cv-00176-DN   Document 49   Filed 06/04/13   Page 3 of 16



https://ecf.utd.uscourts.gov/doc1/18302709402

https://ecf.utd.uscourts.gov/doc1/18302614186

https://ecf.utd.uscourts.gov/doc1/18302709402

https://ecf.utd.uscourts.gov/doc1/18312688525





3 


Undisputed Facts 


 The following factual statements from ULGT’s motion for summary judgment are not 


disputed.9   


 1.  ULGT is a Utah public agency insurance mutual. 


2.  ULGT obtained a “Trustees Errors & Omissions Liability Insurance” Policy from 


Aspen. The Policy names ULGT (both Utah Local Governments Trust and ULGIT Marketing) as 


insureds.  A copy of the Policy is docket entry 2-4 in this case, filed February 13, 2012.    


3.  ULGT currently is the plaintiff in a lawsuit against Don Jamison, which is 


pending in the Third Judicial District Court for the State of Utah (Jamison Case).  Jamison 


previously was an insurance agent for Unigard Insurance Company (Unigard).  In the Jamison 


Case, ULGT alleges Jamison improperly received millions of dollars that properly belong to 


ULGT. 


4.  Jamison responded to ULGT’s claims by, among other things, filing a 


counterclaim complaint (Jamison Counterclaim).  A copy of the Jamison Counterclaim is docket 


entry 22-4 in this case, filed October 1, 2012.  The Jamison Counterclaim asserts five causes of 


action and are titled: (1) Breach of Contract; (2) Breach of the Covenant of Good Faith and Fair 


Dealing; (3) Intentional and Negligent Infliction of Emotional Distress; (4) Punitive Damages; 


and (5) Attorneys Fees and Litigation Expenses.  ULGT tendered the defense of the Jamison 


Counterclaim to Aspen, which Aspen accepted subject to a reservation of rights.  Aspen then 


filed this declaratory judgment action, seeking to establish it has no defense or indemnity 


obligations with respect to the Jamison Counterclaim. 


                                                 
9 Plaintiff Aspen Specialty Insurance Company’s Opposition to Defendants’ Cross-Motion for Summary Judgment 
(Aspen Opposition 41) at 3-5, docket no. 41, filed May 2, 2013.  Some of the text of these statements has been 
deleted because it is not material, and some text has been altered to resolve technical points of dispute.  References 
to documents in the record have been added. 
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5.  The Jamison Case is pending, and judgment has not been rendered on any of the 


Jamison Counterclaims.  


Construction of Insurance Policies 


“An insurance policy is merely a contract between the insured and the insurer and is 


construed pursuant to the same rules applied to ordinary contracts.”10  But insurance policies will 


be “construed liberally in favor of the insured and their beneficiaries so as to promote and not 


defeat the purposes of insurance.”11  “[P]rovisions that limit or exclude coverage should be 


strictly construed against the insurer.”12 


Utah courts give the language in insurance policies its plain meaning.13 The wording is 


given the meaning it has for laypersons in daily usage.14  


“[T]he terms of insurance contracts . . . should be read as a whole, in an attempt to 


harmonize and give effect to all of the contract provisions.”15  But, “if an insurance contract has 


inconsistent provisions, one which can be construed against coverage and one which can be 


construed in favor of coverage, the contract should be construed in favor of coverage.” 16  


Duty to Defend and Duty to Indemnify 


Like most insurance agreements, the policy in this case includes a duty to defend, and a 


duty to indemnity.  “An insurer’s duty to defend a lawsuit against its insured is both separate and 


                                                 
10 Alf v. State Farm Fire and Cas. Co.,  850 P.2d 1272, 1274 (Utah 1993). 
11 USF&G v. Sandt, 854 P.2d 519, 521 (Utah 1993)(quoting Richards v. Standard Acc. Ins., Co., 200 P. 1017, 1020 
(Utah 1921)). 
12 USF&G v. Sandt, 854 P.2d at 523. 
13 Marriott v. Pac. Nat’l Life Assurance Co., 467 P.2d 981, 983 (Utah  1970). 
14 Fuller v. Director of Finance, 694 P.2d 1045, 1046-47 (Utah 1985). 
15 Nielsen v O’Reilly, 848 P.2d 664, 665 (Utah 1992). 
16 USF&G, 854 P.2d at 523.  
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distinct from the insurer’s duty to indemnify its insured for liability that is imposed against the 


insured after trial.”17  These two duties are thus different in time and in scope.  


The duty to defend is assessed when a claim is asserted against the insured, but the duty 


to indemnify is determined only when the true scope of the insured’s liability has been 


adjudicated or agreed.18  The time gap permits the insured a defense when a claim is asserted, but 


reserves all issues on payment by the insurer until the nature of the claim is decided.   


“[A]n insurer’s duty to defend is broader than its duty to indemnify.”19   “When there are 


covered and non-covered claims in the same lawsuit, the insurer is obligated to provide a defense 


to the entire suit . . . .”20   “[A]n insurer may have a duty to defend an insured even if . . . the 


insurer is ultimately not liable to indemnify the insured.”21  


Duty to Indemnify Not Ripe for Determination 


 Because the duty to defend arises when the claim or suit initiates, a declaration of that 


duty is appropriate earlier than a declaration of the duty to indemnify or pay.  The duty to 


indemnify can only be determined after final adjudication of the merits of the allegedly insured 


claim.  “The duty to indemnify relates to liability actually imposed on the insured for claims 


falling within the scope of coverage.”22  For this reason, cases seeking declaratory relief often 


adjudicate first the duty to defend and defer consideration of the duty to indemnify.  “Put simply, 


‘[a] declaratory judgment action to determine an insurer’s duty to indemnify its insured, brought 


prior to a determination of the insured’s liability, is premature since the question to be 


                                                 
17 14 Couch on Insurance. § 200:3 
18 Id. 
19 Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 133 (Utah 1997) 
20 Benjamin v. Amica Mut. Ins. Co., 140 P.3d 1210, 1216 (Utah 2006)(citations and alteration omitted). 
21 Fire Ins. Exch. v. Estate of Therkelsen, 27 P.3d 555, 560 (Utah 2001). 
22 Mount Vernon Fire Ins. Co. v. Okmulgee Inn Venture, LLC, 451 Fed.Appx. 745, 749 (10th Cir. 2011)(emphasis 
added). 
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determined is not ripe for adjudication.’” 23  “[T]he duty to indemnify must await resolution of 


the underlying suits.”24  


 Illustrating the breadth of the duty to defend and the need to defer the determination of 


indemnification, Harbin v Assurance Co. of America25 held that an insurer had a duty to defend a 


case, even though the “state court action judgment . . . sought [recovery] for injuries resulting 


from an intentional assault” while “[t]he policy impose[d] no liability on the insurer for such 


injuries.”26  “[T]he claim may ultimately be established to be within policy coverage.  While at 


the moment we cannot conceive of an unintentional assault, the possibility remains that a 


judgment may ultimately be entered in the state action imposing liability on the basis of 


unintentional conduct of the insured.”27  “Intent is to be determined . . . by the finder of the facts 


in the lawsuit brought by the claimant of the injuries.”28  “[R]ecovery may be had on grounds not 


asserted in the complaint.  The possibility that recovery in the state court action may be within 


the policy coverage cannot be ignored.”29 


 Aspen cites a case30 setting out the framework for a court’s discretionary decision to 


grant or refuse (or defer) declaratory relief. “[T]he district court is not obliged to entertain every 


justiciable declaratory claim brought before it.  The Supreme Court has long made clear that the 


                                                 
23 United Nat’l Ins. Co. v. Dunbar & Sullivan Dredging Co., 953 F.2d 334, 338 (7th Cir. 1992)(quoting Maryland 
Cas. Co. v. Chicago & Northwestern Transp. Co., 466 N.E.2d 1091, 1095–96 (1984)). 
24 United Nat’l Ins. Co,. 953 F.3d at 338. 
25 308 F.2d 748 (10th Cir. 1962). 
26 Id. at 750. 
27 Id. 
28 Id. at 749-50. 
29 Id. at 750. 
30 State Farm Fire & Cas. Co. v. Mhoon, 31 F.3d 979 (10th Cir. 1994) 
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Declaratory Judgment Act ‘gave the federal courts competence to make a declaration of rights; it 


did not impose a duty to do so.’”31  The case sets forth factors district courts should consider.  


• Will a declaration of rights, under the circumstances, serve to clarify or settle legal 
relations in issue?  


• Will it settle the controversy? 


• Is the declaratory remedy being used merely for the purpose of procedural fencing or 
to provide an arena for a race to res judicata? 


• Will use of a declaratory action increase friction between federal and state courts and 
improperly encroach upon state jurisdiction?  


• Is there an alternative remedy which is better or more effective?32 


Under these criteria, Aspen’s duty to defend should be determined now, but the 


declaration of a duty to indemnify should be reserved.  The duty to defend needs to be decided 


before the Jamison Case is over.  Aspen needs to provide that defense.  Proceeding on the duty to 


indemnify now would require ULGT/ULGIT to advocate the various theories of Jamison’s 


counterclaim in this action while simultaneously resisting those claims in state court.  That 


would be a strange circumstance.  And any decision in this case on the duty to indemnify based 


on a simulated understanding of the Jamison outcome could be entirely defeased by 


developments in the Jamison Case.  Declaratory decision of the duty to pay should not precede 


resolution of the many uncertainties ahead in the Jamison litigation.  Declaratory decision of the 


duty to pay by this court will not end the Jamison Case.  Litigation of all the Jamison theories 


here would be a wasteful duplication of the state court process.  The decision on the duty to 


indemnify should be deferred until judgment is entered (or settlement reached) in the Jamison 


Case. 


                                                 
31 Id. at 982 (quoting Pub. Affairs Assocs., Inc. v. Rickover, 369 U.S. 111, 112 (1962)). 
32 Mhoon, 31 F.3d at 983. 
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None of the other cases on which Aspen relies help Aspen’s position that the duty to 


indemnify should be determined now.   


• Maryland Casusalty Co. v. Pacific Coal & Oil Co.33 holds that a declaratory action 
between an insured and insurer while a state court action is pending does state a cause of 
action under the Declaratory Judgment Act because there is an actual controversy.   


• American States Insurance Co. v. Kearns34 decided that a lower court was in error for 
dismissing rather than staying a declaratory action while a state action against the insured 
was pending.  (Notably, that insurer defended the state action while pursuing the federal 
declaratory action.)   


• Allendale Mutual Insurance Co. v. Kaiser Engineers35 permitted a declaratory action 
regarding subrogation rights – not coverage – to move forward after judgment in a state 
case in favor of the insurer and against the insured, because the statute of limitations on 
the insurer’s subrogation claim would likely expire during the state appeal.  “The 
contingent nature of the right or obligation in controversy will not bar a litigant from 
seeking declaratory relief when the circumstances reveal a need for a present 
adjudication.”36  No such circumstances exist here.   


• Seguros Tepeyac, S.A. v. Jernigan37  affirmed the validity of a declaratory judgment 
against the insurer as to future payments yet unmade to a third party who already held a 
judgment against the insured.   


• In re: Aramark Sports & Enertainment Services., LLC,38 decided under admiralty law 
and the Shipowner’s Liability Act of 1851,39 held that enforceability of an indemnity and 
exculpatory provision in a boat rental contract was ripe for declaratory decision even 
though the negligence claims between the owner/lessor and lessee and boat passengers 
were not yet resolved.  But significantly, the court held the owner/lessor had to “defend 
against the claims [of the boat occupants] (and resolve them) before seeking 
indemnification from [the boat lessee].”40  


Decision on the duty to indemnify will be reserved until resolution of the Jamison 


Counterclaims. 
                                                 
33 312 U.S. 270 (1941). 
34 15 F.3d 142 (9th Cir.1994). 
35 804 F.2d 592 (10th Cir. 1986). 
36 Id. at 594. 
37 410 F.2d 718, 729 (5th Cir. 1969). 
38 No. 2:09–CV–637–TC, 2012 WL 3776859 (D. Utah Aug. 29, 2012), 
39 46 U.S.C. §§ 30501–30512. 
40 In re Aramark, 2012 WL 3776859, at *7. 
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DUTY TO DEFEND 


Analysis of the Policy 


 The policy contains: 


• Declaration (two pages); 


• Schedule of Applicable forms (one page); 


• Trustees Errors & Omissions Liability Policy (seven pages, nine major sections); 


• Employment Practices Liability Insurance Coverage Endorsement (three pages, six 
major sections, replacing Exclusion E. in the Trustee’s Policy); and 


• Nine endorsements. 


The Trustees Errors & Omissions Liability Policy separately states the duty to indemnify and the 


duty to defend.  The duties are described in two distinct sections. 


I. INSURING AGREEMENTS 
Trustees Errors and Omissions Liability Policy 


The Company will pay on behalf of the Insured loss which the Insured shall become 
legally obligated to pay as a result of a Claim first made against the Insured during the 
Policy Period or the Extended Reporting Period, if applicable, for a Wrongful Act 
which takes place during or prior to the Policy Period. 


Provided, however, as a condition precedent to any such coverage under this Insuring 
Agreement, the Insured shall report such Claim to the Company as soon as practicable 
but in no event later than sixty (60) days after the termination of the Policy Period or 
Extended Reporting Period, if applicable. 
 
V.  DEFENSE AND SETTLEMENT 
The Company shall defend any Claim, even if any of the allegations of the Claim are 
groundless, false or fraudulent. The Company shall investigate the Claim and, with 
written consent of the Insured, shall settle or compromise any Claim as it deems 
appropriate. If the Insured refuses to consent to any settlement or compromise 
recommended by the Company and acceptable to the claimant, then the Company’s 
liability for the Claim shall not exceed the amount which the Company would have paid 
for Damages and Claim Expenses at the time the Claim could have been settled or 
compromised.41 


 
  


                                                 
41 Docket no. 2-4, filed February 13, 2012. 
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Both of these sections use the defined term “Claim” which appears in Section III, Definitions. 


III. DEFINITIONS 
B. Claim means: 


1) a written demand for civil damages or other civil relief that appears reasonably 
likely to involve payment under this Policy commenced by the Insured’s receipt of 
such demand, 
2) civil proceeding commenced by the service of a complaint or similar pleading, or 
[sic]42 


 
The first clause of the “Claim” definition makes reference to coverage under the policy.  


The second clause does not.   


There is no dispute that the Jamison Counterclaim is a “civil proceeding commenced by 


the service of a complaint or similar pleading.”43  Therefore it appears from the plain language of 


the policy that Aspen is obligated to defend the Jamison Counterclaim.   


This is an unusual duty to defend provision.  In reported cases which quote the duty to 


defend clause under consideration, the clauses have some reference to coverage, similar to the 


reference contained in the first clause of this policy’s definition of “Claim.”  For example, in 


Benjamin v Amica Mutual Insurance Co.44 the clause read: 


If a claim is made or a suit is brought against an insured for damages because of bodily 
injury ... caused by an occurrence to which coverage applies, [Amica] will: 
.... 
2. Provide a defense at [Amica’s] expense by counsel of [Amica’s] choice, even if the 
suit is groundless, false or fraudulent.45 


 
In Fire Insurance Exchange v. Rosenberg, the clause stated: “At our expense and with attorneys 


of our choice, we will defend an insured against any covered claim or suit.46  The clauses 


                                                 
42 Id. 
43 Id. 
44 140 P.3d 1210 (Utah 2006). 
45 Id. at 1214. 
46 930 P.2d 1202, 1203 (Utah Ct. App. 1997). 


Case 2:12-cv-00176-DN   Document 49   Filed 06/04/13   Page 11 of 16



http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2009515272&fn=_top&referenceposition=1216&findtype=Y&vr=2.0&db=0004645&wbtoolsId=2009515272&HistoryType=F

http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1997028955&fn=_top&referenceposition=1203&findtype=Y&vr=2.0&db=0000661&wbtoolsId=1997028955&HistoryType=F





11 


considered in those cases wrap consideration of coverage into the duty to defend.  Aspen’s policy 


does not. 


Because most policy language relates the duty to defend to coverage, cases speak of the 


need to compare the policy to the complaint, or even to external facts, if the policy requires that 


comparison.  “[W]hen the terms of an insurance contract condition the duty to defend upon 


allegations contained on the face of the complaint, ‘extrinsic evidence is irrelevant to ... 


determin[e] ... whether a duty to defend exists.’”47  This is sometimes referred to as an “eight-


corners” analysis.48  “On the other hand, when policy terms define the scope of the duty to 


defend in reference to something other than the allegations in the complaint, a court may look 


beyond the text of the complaint . . . .”49  This may be necessary if the policy qualifies the duty 


to defend by some external fact. 


In this policy, the insurer’s duty to defend any “civil proceeding commenced by the 


service of a complaint or similar pleading” does not refer to coverage under the policy or to any 


external fact.  Therefore, under the Aspen policy section establishing a duty to defend, Aspen 


must defend the Jamison Counterclaim because ULGIT and ULGT are insured by Aspen.   


Effect of Definition of Claims Expenses 


 Aspen argues that the definition of Claims Expenses in the policy defeases its broad duty 


to defend.50   


C. Claims Expenses means that portion of loss consisting of reasonable and necessary 
fees (including attorneys’ fees and experts’ fees) and expenses incurred in the defense or 


                                                 
47 Equine Assisted Growth and Learning Ass’n v. Carolina Cas. Ins. Co., 266 P.3d 733, 736 (Utah 2011)(citing and 
quoting Fire Insurance Exchange v. Estate of Therkelsen, 27 P.3d 555, 561 (Utah 2001). 
48 Equine Assisted Growth, 266 P.3d at 737-38. 
49 Id. at 736. 
50 Plaintiff Aspen Specialty Insurance Company’s Reply in Support of its Motion for Summary Judgment at 8, 
docket no. 39, filed April 18, 2013. 
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appeal of a Claim, but shall not include the wages, salaries, benefits or expenses of the 
Insureds. 
 
This definition alone would not exclude the Jamison Counterclaim from the duty to 


defend, because it is a “civil proceeding commenced by the service of a complaint or similar 


pleading” and thus qualifies as a Claim.  Nothing in the duty to defend section or Claim 


definition refers to Claims Expenses.  But Aspen also bases its argument on the entirely separate 


sections of EXCLUSIONS and INSURING AGREEMENTS. 


[T]he preamble to Section II, Exclusions, makes clear that the Exclusions  may be used to 
negate a duty to defend.  Specifically, Section II of the Policy states: 


The Company is not obligated to [sic] Damages or Claims Expenses for any 
Claim based upon, arising out of, directly or indirectly resulting from or in 
consequence of, or in any way involving: 
[various exclusions are listed] 
 


. . . .  
 
Aspen therefore has no duty to defend and/or pay “Claims Expenses” if any exclusion (or 
multiple exclusions) applies to preclude coverage for the claims at issue.51 


 
Aspen’s fallacy is its attempt to tie the policy exclusions to its duty to pay established in 


Section I into the duty to defend established in Section V.  Aspen claims “the preamble to 


Section II, Exclusions,  makes clear that the Exclusions may be used to negate a duty to 


defend.”52  But the preamble to Section II, Exclusions says no such thing.  Aspen quotes Section 


II, Exclusions (supra) but omits in its quotation the key word “pay.”  The preamble actually 


reads: 


The Company is not obligated to pay Damages or Claims Expenses for any Claim based 
upon, arising out of, directly or indirectly resulting from or in consequence of, or in any 
way involving: 
 


                                                 
51 Aspen Opposition 41 at 25. 
52 Id. 
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The policy exclusions in Section II apply to the duty to pay established in Section I, and 


do not, by the express language of the preamble to Section II, apply to the duty to defend 


established in Section V.  The question of whether Aspen may not be obligated to indemnify for 


Claims Expenses arising out of excluded subject matter will be reserved for later decision,53 but 


Aspen is obligated to defend all Claims.   


Effect of Exclusions on Duty to Defend 


As has been stated before, most insurance agreements tie the duty to defend to the 


coverage of the policy.  In this policy, Aspen is only obligated to defend unfiled demands if they 


(a) seek civil damages or other civil relief; (b) appear reasonably likely to involve payment under 


the policy; and (c) the insured has received the demand.  But Aspen’s duty to defend civil 


proceedings has no such limitations.  And the Exclusions in the policy deal only with the duty to 


pay, not the duty to defend.  The language in reported cases about the duty to defend depending 


on “whether the complaint alleges a risk within the coverage of the policy”54 assumes that the 


policy terms subject the duty to defend to a limitation related to payment coverage.  There is no 


generalized law outside the terms of insurance agreements limiting the duty to defend to the 


terms of payment coverage.  The parties’ agreement controls. 


Given the broad language of the duty to defend which arises when suit is brought against 


the insured, it is not necessary to examine the payment coverage exclusions. 


  


                                                 
53 Allowing Aspen to repudiate defense of the Jamison Case (as it has done) and then assert it is not obligated to pay 
defense expenses incurred by ULGT involves many issues not briefed or ripe. 
54 Benjamin, 140 P.3d at 1214 (citations and quotations omitted).   
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ORDER 


 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that ULGT’s Cross Motion 


for Summary Judgment55  is GRANTED IN PART AND DENIED IN PART and Aspen 


Specialty Insurance Company’s Motion for Summary Judgment56 is GRANTED IN PART AND 


DENIED IN PART. 


IT IS FURTHER ORDERED that Aspen Specialty Insurance Company has the duty to 


defend the Jamison Counterclaim.  ULGT is granted summary judgment on its counterclaim that 


Aspen must defend “ULGT with respect to the counterclaims Jamison has asserted against 


ULGT.”57  The issue of attorneys’ fees and expenses on this claim is reserved. 


 IT IS FURTHER ORDERED that Aspen’s first cause of action of the Third Amended 


Complaint for declaratory judgment is dismissed without prejudice.   


 IT IS FURTHER ORDERED that the balance of this case is stayed pending resolution of 


the Jamison Case.  The parties shall file status reports on the Jamison Case on January 31, April 


30, July 31 and October 31 of each year, and within fourteen days of resolution of that case.  


This case will be administratively closed pending the resolution of the Jamison Case. 


  


                                                 
55 Docket no. 37, filed April 1, 2013. 
56 Docket no. 31, filed February 28, 2013. 
57 Answer to Third Amended Complaint and Counterclaim of Utah Local Governments Trust at 9, ¶ 6, docket no. 
34, filed March 8, 2013. 


Case 2:12-cv-00176-DN   Document 49   Filed 06/04/13   Page 15 of 16



https://ecf.utd.uscourts.gov/doc1/18302709402

https://ecf.utd.uscourts.gov/doc1/18312678747

https://ecf.utd.uscourts.gov/doc1/18312688525

https://ecf.utd.uscourts.gov/doc1/18312688525





15 


 


 IT IS FURTHER ORDERED that trial and related dates are STRICKEN. 


 IT IS FURTHER ORDERED that Plaintiff’s motion to strike58 is DENIED. 


 


 Signed June 4, 2013. 


      BY THE COURT 


 
      ________________________________________ 


    District Judge David Nuffer 


                                                 
58 Docket no. 38, filed April 15, 2013. 
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